
State of New York )

county of Albany l "" '  
t

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 113 years of age, and that on the
31st day of July, 1984, he served the within notice of Decision by cert i f ied
mail upon Joseph & Gesua Lofaso, the petit ionerrs in the within prbceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addrissed
as fo l lows:

STATE OF NEW YORK

STATE TAX COMMISS]ON

In the Matter of the Petition
o f

Joseph & Gesua lofaso

for Redetermination of a Deficiency or Revisiorr
of a Determination or Refund of Personal Income:
Tax under Article 22 of the Tax Law for the YeeLr
7979 .

Joseph & Gesua lofaso
310 Wa1ker  S t .
North Babylon, NY II704

and by deposit ing sane enclosed
post off ice under the exclusive
Service within the State of New

AFFIDAVIT OF UAIIING

in a postpaid properly addressed wrapper in a
care and custo,Jy of the United States Postal
York.

,* iryzr .
-  That deponent further says that the said ,addressee is the pet i t ioner
herein and that the address set forth on said lrrapper is the lait known address
of the pet i t ioner.

Sworn to before me this
31st  day of  JuIy ,  1984.

s ter  oa
sec t ion



STATE OF NEW YCIRK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12?27

July  31,  1984

Joseph & Gesua Lofaso
310 lda lker  St .
North Babylon, NY 7L7A4

Dear  Mr .  &  Mrs .  lo faso :

Please take not ice of the Decision of the Statr :  Tax Commission enclosed
herewith.

You have now exhausted your right of review at the adrrinistrative level.
Pursuant Lo sect ion(s) 690 of the Tax law, a proceeding in court  to review an
adverse decision by the State Tax Commission may be inst i tuted only under
Art ic le 78 of the Civi l  Pract ice law and Rules, and must be comnenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

fnquiries concerning the computation of tax due or refund allowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept. Taxation and Finance
Law Bureau - Lit igation Unit
Building l/9, State Campus
Albany, New York L2227
Phone /f (518) 457-2A70

\ery t ru ly  yours,

STATE TAX COUMISSION

Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon

o f

JOSEPI{ LOFASO & GESUA LOFASO

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Article 22
of the Tax Law for the Yeat L979.

DECISION

Pet i t ioners ,  Joseph Lo faso and Gesua Lo faso,  310 Walker  S t ree t ,  Nor th

Babylon, New York 1L704, f i led a pet i t ion for redeterminatLon of a def ic iency

or for refund of personal income tax under Art ic le 22 of the Tax Law for the

year 1979 (Fil-e No. 38492> ,

A sma1l clalms hearlng was held before Al l -en Capl-owaith, Hearing Off icer,

at the off ices of the State ?ax Cornmisslon, T\ro World Trade Center,  New York,

New York, on January 9, 1984 at 2245 P. l" l .  Pet i t ioner Joseph Lofaso appeared

pro se. The Audit  Di-vis ion appeared by John P. Dugan, Esq. (Wil l iam Fox, Esq.,

o f  counse l ) .

ISSUE

Whether,  dur ing the year  1979,  pet i t ionetr  was domic i led in  New York and

either naintained a permanent place of abode ln New York, maintained no permanent

p lace of  abode e lsewhere,  or  spent  in  the aggregate nore than th i r ty  days J-n

New York,  and was thus a res ident  lnd iv idual -  under Tax Law sect lon 605(a)(1)(A) .

FINDINGS OF FACT

1. Joseph Lofaso and his wife,  Gesua Lofaso, t imely f i led

York State Income Tax Resident Return for the year 1979 whereon

reported only those wages earned in the State of New York.

a joint  New

Joseph Lofaso
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Z. On October 19, 1981, the Audit  Divis ion issued a Statement of Audlt

Changes to pet l t ioners wherein their  total  incr:me of $8 '4L2.00, as reported for

New York State purposes, \ras increased by $12, f96.00 based on the fol lowing

explanat ion:

'rThe starting point for computing the New York tax llability
is Federal  adjusted gross income. Therefore, your tax
l iabi l i ty has been recomPuted as shown."

The adjustment per said statement was determined as follows:

$20 ,608 .00
8 ,4L2 .00

$ l 2 , 1 9 6 . 0 0 "

3. Subsequent ly,  on Novenber 9, 1981, pet i t ioners f i led an amended New

York State Income Tax Resldent Return for 1979 in conjunctlon with a Schedule

for Change of Resident Status whereon the peri  od of New York State resldence

was reported as Nlay 29, IgTg to December 31, 1979; however,  the number of

months in the resident perlod was reported as t'5" and the number of months in

the nonresident per lod r tras reported as "7r ' .  On such amended return pet l t ioners

computed a balance due New York State of $L5.: t4.  Such amount was paid by

pet l t ioners r  check  o f  November  9 ,  1981.

4. On February 26, 1982, the Audit  Divirs ion issued a Not ice of Def ic iency

against pet i t ioners based on the computat ions set forth in the Statement of

Audit  Changes. Pursuant to such not ice, addiEional personal income tax of

9657.04  was asser ted ,  p lus  in te res t  o f  $122.19 ,  fo r  a  to ta l  due o f  $779.23 .

5. Joseph Lofaso (hereinafter pet l t ioner) al leged that he was not a

dorr ic i l iary and resident of New York State during 1979. I Ie test i f ied that due

to mari tal  problens he lef t  New York State on January 3, 1979 with the intent

of not returning.

trFederal adjusted gross lncome reported
Total  N.Y. Income reported
Adjustnent
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6. When pet i t ioner lef t  New York he \ ,rent to Colorado where he secured

employment as an electrician. He remained in ilolorado for approximately four

(4) rnonths. Whi le there, he t t l ived in a trai l ,er Ln a smal l  towntt .

7.  When pet i t ionerrs employment in Colorado terminated he moved to the

State of Washington, where he remalned for approximately one (1) month.

Sometime thereafter,  he went back to Colorado and remalned there t ta couple of

more monthstr .

B. During November of.  L979 pet i . t ioner spent an unspecif ied period of t ime

in Louisiana.

9. Pet i t ioner test i f ied that he returneC to New York for "short  per iods"

during 1979. During such t imes he stayed at his fatherrs residence. Evldent ly

pet i . t ioner worked ln New York during the ' rsholt  per iods" he returned since the

record shows he earned a total  of  $9,783.70 from four (4) separate New York

employers during L979.

10. Pet i t ionerts wife and three chi ldren cont inued to reside at 310 Walker

Street,  North Babylon, New York during the ent ire year 1979. Pet i- t ioner

test i f ied that said address r^ras a pr ivate res:Ldence owned by his wifers parents.

11. Pet i t ioner reconci led with hLs wife rrnd moved back to their  North

Babylon resl-dence in March or Apri l ,  1980.

L2. Pet i t ioner contended that he paid inr:ome taxes to the State of Colorado

during 1979; however,  no documentat ion was sulbrni t ted to support  such content ion.

13. Pet i t loner retained his New York dr iverrs l icense during the year at

issue. When quest ioned as to whether he appl ied for a Colorado l icense he

repl ied that he didntt  because t ' I  d idntt  even know i f  I  was going to stay in

that state or move on to the next state, which I  did".
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L4. Although pet i t ioner claLmed a change of domlci le on the basis that he

left  New York "with intent ions of never returningt ' ,  he fat led to indicate to

which state he purportedly changed his domici le.

CONCLUSIONS OF LAW

A. That a domlci le once establ ished cont inues unt i l  the person in quest ion

moves to a ne\il location with the bona flde intention of naking hls fixed and

permanent home there. No change of donicile results from a removal to a new

location if the intention is to remain there only for a linited time. Ttre

burden is upon any person assert lng a ehange of domlcl le to show that the

necessary intent ion existed. In determining aln indivldualrs intent lon ln dhis

regard his declarat ions w111 be glven due weig;ht,  but they wi l l  not be conclusive

l f  they  are  cont rad ic ted  by  h is  conduct .  (ZO NYCRR IO2.2(d) (2 ) ) .

B. That to change onets donicl le there must be an intent to make the new

location a fixed and permanent home, coupled r,rith an actual acquisition of a

residence the new local i ty .  The evldence to establ ish the requis i te  in tent lon

to ef fect  a change of  domic i le  must  be c lear  i lnd convinc ing.  (Kle in v .  State

T a x  C o n m . ,  5 5  A . D . z d . 9 8 2 ,  a f t r d . ,  4 3  N . Y . 2 d  8 1 2 ;  B o d f i s h  v .  G a l l m a n ,  5 0  A . D . 2 d

457) .

C. That pet i t ioner was domici led ln the State of New York for the ent ire

year 1979.

D.  That ,  sec t ion  605(a) (1 ) (A)  o f  the  Tax  Law prov ides  tha t  a  res ldent

individual means an indlvidual who ls domiclled in this state, unless:

I'he maintains no permanent place of abode ln this state,
maintains a pennanent place of abode elsewhere, and spends
in the aggregate not more than thirty days of the taxable
y e a r  i n  t h i s  s t a t e . . . t ' .

E. That pet i t ioner has fal led to sustain hLs burden of proof,  imposed

pursuant to sect ion 689(e) of the Tax Law, tcr show that he had sat isf ied al l

l-

a
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rhe  requ i rements  p rov ided fo r  ln  sec t ion  605(a) (1 ) (A)  o f  the  Tax  Law.  Accord-

ingly,  pet i t loner was a resldent individual of  the State of New York during the

ent ire year 1979.

F. That pet i t ioner is properly

paid with his amended return. (See

G. That the pet i t ion of Joseph

extent provided in Conclusion of Law

pet i t ion  is ,  in  a l l  o ther  respec ts ,

H. That the Audit Division is

Defic iency issued February 26'  1982

here in .

DATED: Albany, New York

JUL 3 1 1984

ent l t l -ed  Eo a  c red i t  fo r  the  tax  o f  $15.34

Finding of Fact "3",  .gggra.) .

Lofaso and Gesua Lofaso is granted to the

'  rrFrr,  suprar and except as so grantedr said

den ied .

hereby dlrected to modlfy the Not ice of

to be consistent with the decision rendered

STATE TAX COM},IISSION

SSIONER

-u\s-


