
STATE OF MW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Salvatore & Nancy Locicero

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal Income Tax
under Art ic le 22 of the Tax Law and Chapter 46,
Ti t1e U of the Administrat ive Code of the Citv of
New York for the Year 7977.

and by deposit ing same enclosed
post off ice under the exclusive
Service within the State of New

That deponent furLher says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
9 th  day  o f  August ,  7984.

State of New York ]

County of Albany )

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
9th day of August,  7984, he served the within n<,t ice of Decision by cert i f ied
mai l  upon Salvatore & Nancy Locicero, the pet i t ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
a d d r e s s e d  a s  f o l l o w s :

Salvatore & Nancv Locicero
3821 Boston Rd.
Bronx, NY 70469

AFFIDAVIT OF MAIIING

i n  a  pos tpa id  p roper ly  addressed wrapper  in  a
care and custody'  of  the United States Postal
York .

tha t  the  sa id  addressee is  the  pe t i t ioner
forth on said wrapper is the last known address

is te r  oa
aw sec t ion



STATE OF NEh] YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Salvatore & Nancy locicero

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal Income
Tax under Art ic le 22 of the Tax law and Chapter
Tit le U of the Administrat ive Code of the Citv
New York for the Year 1977.

AT'FIDAVIT OF MAITING

:

46 :
o f

State of New York l
s s .  :

County of Atbany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
9th day of August,  1984, he served the within not ice of Decision by cert i f ied
mai l  upon Frank P. Marino, the represenlat ive ol  the pet i t ioner in the within
proceeding, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Frank P. Marino
Marino, Chambers & Lou
175 Main  St -
hlhi te Plains, NY 10601

and by depositing
post off ice under
Service within the

That deponent
of the pet i t ioner
last known address

same enclosed in a postpaid properly addressed wrapper in a
the exclusive care and custody of the United States Postal

State of New York.

further says that the said addressee is the representat ive
herein and that the address set forth on said v/rapper is the

of the representat ive of the pet i t ioner.

Sworn to before me this
9 th  day  o f  August ,  1984.

Authorized to a s ter  oa t
pursuant to Tax w sec t ion  174



STATE OF NEW YORK
STATE TAX COMMIS$ION

ALBANY,  NEW YORK 12227

August  9 ,  1984

Salvatore & Nancv locicero
3821 Boston  Rd.
Bronx, NY L0469

D e a r  M r .  &  M r s .  L o c i c e r o :

Please t .ake not ice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your r ight of  review at Ehe administrat ive level.
Pursuant to sect i -on(s) 690 & 1312 of the Tax La,rrr  a proceeding in court  to
review an adverse decision by the State Tax Conrnission may be inst i tuted only
under Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

fnquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
law Bureau - l i t igat ion Unit
Bui lding i l9,  State Campus
Albany, New York 72227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner 's  Representa t ive
Frank P. Marino
Marino, Chambers & Lou
175 Main  St .
Whi te  P la ins ,  NY 10601
Taxing Bureaut s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

SALVATORE AND NANCY LOCICERO DECISION

for Redeterminat lon of a Def ic iency or for
Refund of Personal Income Tax under Article 22
of the Tax Law and Chapter 46, Tltle U of the
Adninistratlve Code of the Clty of New York for
the  Year  L977.

Pet i t ioners, Salvatore and Nancy LoCicero, 3821 Boston Road, Bronx, New

York 10469, f l led a pet i t ion for redeterminat ion of a def ic iency or for refund

of personal income tax under Artl-cl-e 22 of the Tax Law and Chapter 46, Title U

of the Administrat lve Code of the City of New York for th" year Ig77 (?lLe No.

31222) .

A formal hearing was held before Daniel  J.  Ranal l i ,  Hearing Off icer,  at

the off lces of the State Tax Commission, I \yo l r lor ld Trade Center,  New York, New

York, on January 23, 1984 at 2245 P.M., with arddit ional infornat lon to be

submitted by March 23, 1984. Pet i t loners appeared by Frank P. Marlno, Esq.

The Audit  Divis ion appeared by John P. Dugan, Esq. ( Irv ing Atkins, Esq.,  of

counsel)  .

ISSUE

Whether the Audit  Divis ion properly adjusted

tax by increaslng receipts and decreasing expenses

Corp. fcrr  the year L977.

FINDINGS OF FACT

pet i t ionerst personal income

of Romo Furniture Manufacturing

1.  On Ju ly  22 ,  1980,  as

lssued a Not ice of Def ic iency

the result  of  a f ie ld audit ,

Pursuant to ArtLcLe 22 of the

the Audlt DivlsLon

Tax Law agalnst
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pet i t ioners, Salvatore and Nancy LoCicero, ln

pena l ty  and in te res t  o f  $ I ,247.34  fo r  a  to ta l

w77.r

'Ehe amount of $5'L73.90 plus

, lue  o f  $6 ,42 t .24  fo r  the  year

2. The Audlt  DLvision had conducted a nult ip le tax audLt of pet i t loners

and Romo lnvolving sal-es and use taxes, corporation franchise tax and personal

income tax. EolJowing preheari .ng conferences, adjustnents to the def ic iencies

were agreed upon leaving in tssue $3,925.12 ln l -ncome tax. Said amount arose

from a cash availability analysis showlng additional lncome from the Subchapter

S Corporat ion, Romo Furni ture Manufactur ing Corp.,  of  $321552.00 as determined

by the auditor.

3.  On audlt ,  the auditor found that Mr. and Mrs. LoCicero had purchased a

hone in L977 and he asked the LoClceros for dc'cumentatlon showing where the

funds for the purchase had been obtained. Mr. LoCicero explained that the

rnaJority of the funds \rere received in the form of loans from l"[rs. LoCicerors

aunt and Mr. LoCicerots slster.  The auditor rrould not accept thls explanat lon

and computed a $32,552.00 cash aval labi l i ty stLortage including $29,375.00 in

unreported funds used to purchase the house.

4. Pet i t ioners purchased a hone with a closing date of July 7, L977. The

purchase pr ice was $63,750.00 including the as;sumption of a f i rst  mortgage

amounting to $34r 444.70. The remainder was ter be pald ln cash. In May pet l-

t ioners made a downpaynent of $6,375.00 upon signing the purchase contract.

I-  
In conjunct ion wlth the same f ield audit ,  the Audit  Divis ion lssued a

Notlce of Determination and Demand for PaymenrE of Sales and Use Taxes Due
against Romo Furni ture Manufactur ing Corp. (rr lRomorr),  pet i t ionerts buslness.
That assessment has been resolved and paid anrl is not ln issue. The Audlt
Divis ion also issued a Not ice of Def ic iency pursuant to Art ic le 9-A of the Tax
Law against Romo. A hearing on said deficlen,:y was held in conjunctlon with
the instant matter and a separate decision issued herewith.
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Mrs .  LoClcero ts  aunt ,  I ' l r s .  Cregan,  gave pe t i t loners  the  $61375.00  fo r  the

downpayment.  In July,  Mrs. Cregan gave Mrs. LoCicero another $7,000.00 toward

payment  due upon c los ing .  Mrs .  LoCicero  combi r red  the  $71000.00  w i th  a  $9r948.61

withdrawal from her own savlngs account to obt i l ln a bank check for $17r000.00

which was due at c losing. Addit ional ly,  Mr. LrrCicerots sister,  Anna LoCicero'

loaned petLt ioners $6r000.00 which she del ivered ln the forn of a check from

her savlngs bank. The loans from I ' I rs.  Cregan, therefore, total led $13r375.00

for the purchase not $23,000.00 as or iglnal ly determined by the Audlt  Divis lon.

The remaining amounts came fron petitionersr s,avlngs account and a loan from

Anna LoCicero.

5. The loans from Mrs. Cregan were very tnformal in nature. She had been

assist ing pet i t ioners and their  chl ldren with l -oans and gl f ts for a number of

years. I t  is apparent that Mrs. Cregan dld not,  expect pet i t ioners to repay the

loans unt i l  they were in better f inancLal condit ion. l " I rs.  Cregan stated that,

tt?hey are l ike my son and daughter . I am always helplng then all the time

might as wel l  do some good with i t . r lWhat am I going to do wlth lt?

In fact,  subsequent to the period in issue, Mrs. Cregan, soLd her own house

gave Pet i t ioners $32'000.00 from the proceeds as a gl f t  for which she f i led

Federal  gi f t  tax return.

6. The Audit  Divis ion quest ioned the source of the loans and gi f ts nade

by l'Irs. Cregan since withdrawals from her savlngs accounts did not amount to

the total  of  gi f ts and loans recelved by pet i t ioners. In her test lmonyr

Mrs. Cregan explained that when she was a chi ld,  her father had lost al l  h is

money in the bank during the Great Depresslon. She, therefore, had a fear of

banks for many years and, as a result, kept large amounts of money ln a safe

deposit  box. I t  was only recent ly that Mrs. Cregants accountant was able to

I

and

a
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convi-nce her to put some of her money into lnterest-bearing accounts and

cert i f icates of deposit .  Therefore, most of tJre money Mrs. Cregan gave to

pet i t ioners came from her safe deposit  box and would not have been recorded as

a bank transact ion.

7. In addit ion to the $291375.00 fron var ious sources used to purchase

the  houser  pe t i t ioners  a lso  had ren ta l  income o f  $1 ,050.00  and $2r100.00  f rom

their furniture business which was not taken into account by the Audit DivLsion.

The to ta l  o f  a l l  these amounts  l s  $32,525.00  wh ich  approx imates  the  $32,552.00

in audit  adjustments for lncome tax purposes.

CONCLUSIONS OF I,AW

A. That sect lon 689(e) of the Tax Law provldes that " [ i ]n any case before

the tax commission under this art ic le,  the burden of proof shal l  be upon the

pet i t ioner 'r  with except ions not relevant herej-n. Sect ion T46-189.0(e) of

Chapter 46, Title T of the Adurinistratlve Coder of the City of New York contalns

a simi lar provision.

B. That pet i t ioners have met their  burden of proving the avai labl l i ty of

the funds used to purchase their  house. Pet i t : ioners showed that,  of  the

approxinately $29,000.00 in cash needed to purchase their  home, $9r948.61 came

fron their  ordn savlngs, $131375.00 cane from Loans from Mrs. Cregan and $61000.00

came from a loan from Anna LoCicero. Moreover, petitLoners showed that an

add l t lona l  $2 '100.00  came f rom the i r  bus iness  and $1r050.00  came f rom ren ta l

income. These amounts sat isfactor i ly explaln the cash avai labi l l ty shortage

which was the only amount remaining in issue lnasmuch as all other amounts have

either been paid or resolved.
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C. That the petitlon of Salvatore and Narrcy LoCicero ls granted and the

Notice of Def ic iency lssued JuLy 22, 1980 is cerncel led.

DATED: ALBANY, NEW YORK STATE TAX COMMISSION

AUG 0 e 1984


