
STATE Otr'NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Ronald Liffman

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Personal Income
Tax under Article 22 of the Tax Law for the Yr:ars
1975 & 1976.

AIT'IDAVIT OF I{AIIING

State of New York )
ss .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Comnission, that he is over 18 years of age, and that on the
lst day of June, 1984, he served the within notice of Decision by cert i f ied
mail upon Ronald l i f fman, the petit ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fol lor+s :

Ronald Liffman
201  E .  28 rh  S t .
New York, NY 10016

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the petit ioner.

Sworn to before me this
1st day of June, 1984.

r ized to ster oat
pursuant to Tax w sect ion 174



STATE OF NEId YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Ronald Liffman

for Redeterminat ion of a Def ic iency or Revisir :n
of a Determinat ion or Refund of Personal Income
Tax under Art ic le 22 of the Tax law for the Years
1 9 7 5  &  1 9 7 6 .

AFFIDAVIT OF MAIIING

State of New York ]
s s .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
lst  day of June, 1984, he served the within not ice of Decision by cert i f ied
mai l  upon Gary N. Moss, the representat ive of the pet i t ioner in the within
proceeding'  bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Gary  N.  Moss
Moss & Ka l ish
L22 E. 42nd St.
New York, NY 10168

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the saidt addressee is the representat ive
of the pet i t ioner herein and that the address, set forth on said vrrapper is the
last known address of the representat ive of t .he pet i t ioner.

Sworn to before me this
1s t  day  o f  June,  7984.

i s ter  oat
sect ion

sAuthori
pursuant 774



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 1?227

June 1, 1984

Ronald l i f fman
201 E.  28rh  Sr .
New York, NY 10016

Dear  Mr .  l i f fman:

Please take not ice of the Decision of the StaLe Tax Commission enclosed
herewith.

You have now exhausted your right of review at- the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceeding in court  to review an
adverse decision by the State Tax Commission nray be ini t i tuted only under
Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commented in the
Supreme Court of the State of New York, Albanv County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of Lax drLe or refund al lowed in accordance
vri th this decision may be addressed to:

NYS Dept. Taxation and tr ' inance
Law Bureau - Lit igation Unit
Building /19, State Campus
Albany, New York 12227
Phone / l  (518) 457-2070

\ery truly yours,

STATE TAX COMMISSION

Petit ioner' s Representative
Gary N.  Moss
Moss & Kal ish
722  E .  42nd  S t .
New York, NY 10168
Taxing Bureau's Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f
:

RONALD, LIFFMAN

for Redetermlnat ion of a Def ic lency or for
Refund of Personal Income Tax under AttLcLe 22 :
of the Tax Law for the Years 1975 and. 1976.

3

DECISION

Peti t , ioner,  Ronald Li f fman, 201 East 28th Street,  New York'  New York

10016, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

personal income tax under Article 22 of the Tax. Law for the years 1975 and L976

(Fl le No. 20692).

A fornal hearing was held before Arthur Brayr Hearing Off icer '  at  the

off ices of the State Tax Cornmission, Two World Trade Center,  New York, New

York ,  on  September  2L ,  1982 a t  9 .15  A.M. ,  w i th  a l l  b r le fs  to  be  submi t ted  by

October 30, 1983. Pet l t ioner appeared by Moss & Kal ish, Esqs. (Gary M. Moss,

Esq.r of  counsel) .  The Audit  Divis lon appeared by Paul B. Coburn, Esq. (Anne

Murphy ,  Esq. ,  o f  counse l ) .

ISSUE

Whether pet i t ioner is l iable for the penalty asserted against hin pursuant

to sect ion 685(g) of the Tax Law wlth respect to New York State withholding

taxes due from Long Island Processing Corp.

FINDINGS OF FACT

1. Long Island Processing Corp. ( t t the corporat ion") fai led to pay New

York Srate personal income tax withheld from the wages of its employees in the

amount  o f  $11,407.17  fo r  the  per iod  January  16 ,  1975 to  Apr l l  15 '  1975 and

$ 1 , 6 9 0 . 5 1  f o r  t h e  p e r i o d  A u g u s t  1 ,  L 9 7 6  t o  A u g u s t  1 5 ,  1 9 7 6 .
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2. On July 25, 1977, the Audit  Dlvis ion j issued a Not ice of Def ic iency

accompani-ed by a Statement of Def ic iency to pet i t ionerr Ronald K. Li f fman,

asserting a penalty equal to the amount of unpaid withholding tax due from the

corporat ion.

3. The corporat ion manufactured yarns su:Ltable for kni t t ing or dylng.

The yarns were then sold to other manufacturers for use in kni t t ing fabr ics.

4. Pr ior to the periods in issue, pet i t ioner received a Bachelor of

Science degree in text i le engineering. Upon graduat ing from col lege'  pet i t toner

received a gtf t  of  f ive percent of the outstanding stock of the corporat ion.

5. During the periods in issuer pet i t ionr lr  held the t i t le of v ice-presldent.

I t  was pet i t ionerfs pr lmary responsibi l i ty to deternine the proper mechanical

settings for manufacturlng filament, polyester :,/arns which were suitable for

machine kni t t ing. He was also responsible for determinlng i f  the corporat lon

was meeting the product ion and technical  l in i t i l t lons that had been establ ished.

Pet l- t l ,oner also had some lnvolvement with sales. Pet l t ioner worked from forty

to sixty hours a week for the corporat ion.

6. On infrequerrt  occasionsr pet l t ioner wruld sign the bank draft  to draw

the funds needed for the companyts payrol l .  However,  this authori ty was

exercised on infrequent occasions when Mr. Hanrs LLffman, who was pet i t ionerrs

father and president of the corporat ionr wES unavai lable. Pet i t ionerts payrol l

check would be prepared by the corporat ionts bookkeeper and comptrol ler.

7.  Pet i t ioner had no involvement in the Einanclal  af fairs of the corporat lon.

He had authori ty to examlne the corporat ionrs books and records, but dld not

have the training to understand them.

8. Pet i t ioner could not hire or f i re employees wlthout the approval of

Mr. Hans Ll f fnan. However,  pet i t , loner did supervise some employees.
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9. The only purchases Ronald Liffnan made for the corporation were small

purchases of of f ice suppl ies. He did not purcirase najor off ice equipnent on

behalf  of  the corporat l -on.

10. The corporat lonts withholding tax returns were prepared by the corpora-

t ionrs bookkeeper and conptrol ler.  Ronald Li f tEnan did not s ign the wlthholding

tax returns. In addit ion, he did not s ign the corporat ionrs tax returns.

11. On Apri l  4,  1975, the corporat lon f i led for protect ion under the

Bankruptcy Act of the Unlted States. Upon f i l :Lng, Hans K. Li f fnan was pernl t ted

to continue to nanage the corporatlon. Howeve::, the corporatlon needed the

approval of  the court  to disburse funds.

12. 0n September 2, 1976, Mr. Wll l iam Otte was appointed as the trustee of

the corporation and Hans K. Liffnan and petitioner surrendered thelr roles wlth

the corporat ion. Mr. Otte remained as the tru$tee throughout the concluslon of

the periods in lssue.

13. The corporat ion has claims for refund based upon a net operat ing loss

carryback in the amount of $9,010.00 fron New l fork State and $7r2I0.00 from New

York City.  These clalns have not been f l led wj. . th the Audit  Divis ion because

the corporat ion has not been able to obtain Fecleral  forn 4188 which pet l t ioner

bel leves ls a prerequlsi te to a refund clai-n.  The reason this form was not

recei-ved was because the Federal refund due the corporation was applled to

another  l iab i l i t y .  On October  13 ,  I977,  pe t i t j .oner  f i led  w i th  h is  pe t i t ion

corporate refund claims with the intent ion of placing the State Tax Commlsslon

on not lce of refunds due to the corporat ion.

CONCLUSIONS OF L/${

A. That the penalty imposed upon the fail"ure to collect, truthfully

account for and pay over \{ithholding taxes is j.n the nature of a penalty and
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persona l  to  pe t i t ioner  [Tax  Law $685(g) ] .  Accord lng ly ,  whether  o r  no t  the

corporat ion is ent l t led to a refund is i rrelevant to this determinat ion. I t  is

noted that no determinat i-on is being made in this decision as to whether or not

the corporat lon ls ent i t led to a refund based upon a net operat ing 1oss.

Sini lar ly,  i t  is noted that s ince Ehe penalty asserted pursuant to sect ion

085(g) of the Tax Law is personal-  ln nature, the fact that the estate in

bankruptcy nay have had sufficient funds to satisfy the withholding tax liability

ls i r relevant.

B. That the issue of whether pet i t ioner is a person required to co11ect,

truthfully account for and pay over withholding taxes during the perlod ln

issue is a quest ion of fact (Matter of  McHugh v. Stace Tax Conm. '  70 A.D.2d

9 8 7 ;  M a t t e r  o f  M a c l e a n  v .  S t a t e  T a x  C o u m . ,  6 9  A . D . 2 d  9 5 I ,  a f t t d .  4 9  N . Y . 2 d

920).  Factors which are relevant to the determinat ion of the issue include

whether pet i t ioner owned stock, s igned tax returns, or supervised employees

(Mat te r  o f  McHugh v .  S ta te  Tax  Conm. ,  supra ,  p .  989;  Mat te r  o f  Mac lea4 v .  S ta te

Tax Conm. ,  supra ;  Mat te r  o f  Ma lk in  v .  Tu l1y ,  65  A.D.2d 228) .  Other  fac to rs

which have been examined are whether the indfidual was authorized and did in

fact s ign checks and whether the individual hard responslbl l i t les regardlng the

payrol l  (Matter of  McHugh v. State Tax Comn., supra).  Moreover,  the courts

have examLned the individualrs off ic ial  dut ies (Matter of  Amengual v.  State Tax

C o n n . ,  9 5  A . D . 2 d ,  9 4 9 ) .

C. That in view of the fact that petltioner did not have any involvement

with the preparat ion of tax returns, did not have any authori ty to ei ther hire

or flre employees, and had llnited involvemenl: with the payroll of the corPora-

t . ion, pet i t loner \^ras not a person required to col lect,  t ruthful ly account for
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and pay over  wi thhold lng taxes wi th in the meaning of  sect ion 685(g)  of  the Tax

Law.

D.  That  the  pe t i t ion

Defic iency lssued July 25,

DATED: Albanyr New York

JUN O 1 1984

of Ronald Liffman is granted and the Notice of

L977 Ls cancel led.

STATE TAx COMMISSION

PRESIDENT

S S I


