
STATE OF NE!{ YORK

STATE TAX COITMISSION

In the Matter of the Petition
o f

Hans K. Liffman

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Personal Incorme
Tax under Article 22 of the Tax Law for the Years
1975  &  7976 .

AITIDAVIT OF I'TAILING

State of New York ]
ss .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
1st day of June, L984, he served the witbin n'ot ice of Decision by cert i f ied
mail upon Hans K. l i f fman, the petit ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid rdrapper addressed
as fo l lows:

Hans K. Liffman
3762 FaLconhead Drive
Rancho Palos Verdes, CA 90274

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and cust,ody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the petit ioner.

Sworn to before me this
1st  day of  June,  1984.

pursuant to Tax Law sect ion L74



STATE OF NEI^/ YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Hans K. l i f fman

for Redeterminat ion of a Def ic iency or Revisi i :n
of a Determinat ion or Refund of Personal fncome
Tax under Art ic le 22 of the Tax Law for the Years
1 9 7 5  &  1 9 7 6 .

AFFIDAVIT OF MAITING

State of New York ]
s s . :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
1st day of June, 7984, he served the within nr)t ice of Decision by cert i f ied
mai l  upon Gary N. Moss, the representat ive of the pet i t ioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Gary N. Moss
Moss & Ka l ish
L 2 2  E .  4 2 n d  S t .
New York, NY 10168

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the Unit .ed States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
Iast known address of the represenLat ive of t lne pet i t ioner.

Sworn to before me this
1s t  day  o f  June,  1984.

t o a nister oaths
pursuant to Tax Law sect ion 774



STATE OF NEW \ /ORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

June 1, 1984

Hans K. Liffman
3762 Falconhead Drive
Rancho Palos Verdes, CA 90274

Dear Mr. Liffman:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review aL the administrative level.
Pursuant to section(s) 590 of the Tax Law, a proceeding in court to review an
adverse decision by the State Tax Commission may be instituted only under
Article 78 of the Civi l  Practice Law and Rules, and must be comnenced in the
Supreme Court of the State of New York, Albany County, within 4 months fron the
date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision nay be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - litigation Unit
Building 119, State Canpus
Albany, New York 12227
Phone / l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Petit ioner t s Representative
Gary N.  Moss
Moss & Kal ish
I22 E. 42nd St.
New York, NY 10168
Taxing Bureau's Representative



STATE OF NEW YORK

STATE TAx COMMISSION

In the Matter of the Pet i t ion

o f

IIANS K. I,IFFMAN

for Redet.erminat. ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le 22
of the Tax Law for the Years 1975 and 1976.

DECISION

Peti t ioner,  Hans K. Li f fman, 3762 Ealconhead Drive, Rancho Palos Verdes,

Cal i fornia 90274, f i led a pet i t ion for redeterminat ion of a def ic iency or for

refund of personal income tax rnder Art ic le 22 of the Tax Law for the years

1975 and 7976 (FiIe No. 2069r).

A formal hearing was held before Arthur Bray, Hearing 0ff icer,  at  the

off ices of the State Tax Commission, Two l+tor ld Trade Center,  New York, New

York ,  on  September  2 I ,  1982 a t  9 :15  A.M. ,  w i th  a I I  b r ie fs  to  be  submi t ted  by

October  30 ,  1983.  Pet i t ioner  appeared by  Moss  & Kar ish ,  Esqs .  (Gary  M.  l loss ,

Esq. ,  o f  counse l ) .  The Aud i t  D iv is ion  appeared by  pau l  B .  coburn ,  Esq.  (Anne

Murphy ,  Esq.  ,  o f  counse l ) .

ISSI.]ES

I.  hlhether the asserted def ic iency against Hans K. Li f fman should be

dismissed for fai lure to serve a t imely answer upon a proper party.

I I .  Whether pet i t ioner is l iable for the penalty asserted against him

pursuant to sect ion 685(g) of the Tax Law with respect to New York State

withholding taxes due from Long Island Processing Corp.

FINDINGS OF FACT

1.  long Is land

York State personal

Process ing  Corp .  ( " the  corpora t ionr ' )

income tax withheld from the wages of

fai led to pay New

its employees in the
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amount  o f  $11,407.17  fo r  the  per iod  January  16 ,  1975 to  Apr i l  15 '  1975 and

$ 1 , 6 9 0 . 5 1  f o r  t h e  p e r i o d  A u g u s L  1 ,  1 9 7 6  t o  A u g u s t  1 5 ,  7 9 7 6 -

2 .  On Ju ly  25 ,  7977,  the  Aud i t  D iv is ion  issued a  Not ice  o f  Def ic iency

accompanied by a Statement of Def ic iency to pet i t ioner,  Hans K. Li f fman'

assert ing a penalty equal t .o the amount of unpaid withholding tax due from the

corpora t ion .

3. The corporat ion manufactured yarns sui table for kni t t ing or dying.

The yarns were then sold to other manufacturers for use in kni t t ing fabr ics.

4. During the periods in issue, pet i t ioner was the president of the

corporat ion and owned ninety percent of the outstanding stock. As i ts president,

pet i t ioner was act ive in and in complete charge of al l  of  the act iv i t ies of the

corporat ion ranging from f inancial  to technical  matters.

5. Pet i t ioner had the authori ty to sigr checks and his name appeared as

the signatory on the payrol l  checks. The actual checks were prepared by a

payro l l  serv ice  known as  I te I .

6 .  The corpora t ion  had a  fac to r ing  agreement  w i th  James Ta lco t t ,  Inc .

( "Ta lco t t " ) .  Under  th is  agreement ,  a l l  o f  the  corpora t ion 's  rece ip ts  were

either paid direct ly to Talcott  or,  i f  they v,ere sent to the corporat ion,

mai led by the corporat ion to Talcott .  Tax refunds were signed over to the

o r d e r  o f  T a 1 c o t t .

7.  The corporat ion maintained one check, ing account for payrol l  and

another checking account for general  expenses. t{hen the corporat ion needed

funds for ei ther payrol l  or other expenses, i t  would cal l  Talcott  and request

that the funds be deposited in the appropriate account.  The corporat ion would

then draw the check on i ts account.
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8. 0n Apri l  4,  1975, the corporat ion f i led for protect lon under the

Bankruptcy Act of the United States. Upon f l1ing, pet i t ioner r ' ras permit ted to

cont inue to manage the corporat ion. However,  the corporat ion needed the

approval of  the court  to disburse funds. I f  court  approval was obt,ained, the

corporat ion would ask Talcott  to advance the funds for expenses.

9. On September 2, 1976, Mr. Wit l iam Otte was appointed as the trustee of

the corporat ion and pet i t ioner surrendered his role with the corporat ion.

Mr. Otte remained as the trustee throughout the conclusion of the perlods ln

issue.

10.  In e l - ther  la te July  or  August ,  1976,  the corporat ion and Talcot t

ceased using the payro l l  accounts.  As a resul - t ,  a l l  o f  the funds p laced by

Talcot t  a t  the corporat ionrs d isposi t ion were deposi ted in to the corporat ionts

general  account .

11.  In  August ,  1976,  pet i t ioner  draf ted r rpon Cl t ibank and mai led to the

Depaqtment  of  Taxat ion and Finance a check ln  the amount  of  $11690.51 in order

to sat is fy  the August  1,  L976 to Augusr  15"  1976 wi thhold ing tax l iab i l i ty .

Thereaf ter ,  the check was returned by Ci t ibank wi th the notat lon f r insuf f ic lent

funds".  PetLt ioner  then inqui red at  Ci t ibank as to the reason why the check

had been d ishonored.  I t  was d iscovered at  th is  t ime that  the check was dLshonored

in error  by Ci t ibank.  However,  by the t ine Ci t ibankrs error  was establ ished,

Mr.  Ot te,  as the t rustee in  bankruptc l r  had assumed contro l  o f  the corporat ion

and petit ioner was unable to draft a second clneck in payment of the withholding

tax  l i ab i l l t y .

12.  The corporat ion has c la ins for  refund based upon a net  operat lng loss

ca r r yback  i n  t he  amoun t  o f  $9 r0 I0 .00  f rom New York  S ta te  and  $71210 .00  f rom New

York Ci ty .  These c la ims have not  been f i led wi th the Audi t  Div is ion because
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the corporat ion has not been able to obtain lederal  form 4188 which pet i t ioner

bel ieves is a prerequisi te to a refund claim. The reason this form was not

received was because the Federal  refund due the corporat ion was appl ied to

another  I iab i l i t y .  On 0c tober  13 ,  7977,  pe t i t ioner  f i led  w i th  h is  pe t i t ion

corporate refund claims with the intent ion of placing the State Tax Comnission

on not ice of funds due to the corporat ion.

13 .  In  1978,  pe t i t ioner  f i led  fo r  and was ad jud ica ted  bankrupt .

74 .  A  repor t  by  Mr .  0 t te  in  1980 on  the  s ta tus  o f  the  corpora t ion 's

bankruptcy  s ta ted  tha t ,  a t  tha t  t ime,  the  es ta te  had ne t  funds  o f  $132r127.A7.

15. The answer of the Audit  Divis ion was not mai led to the individuals

who, at the t ime of the mai l ing of the answer' ,  were authorized to represent

pet i t ioner.  The answer of the Audit  Divis iorL contained, in substance, perfunctory

statements contending that pet i t ioner was responsible for the taxes the corpora-

t ion col lected and fai led to pay over to New York State.

CONCTUSIONS OF LAW

A. That al though the Audit  Divis ion fal led to serve the proper party with

i ts answer to the pet i t ion, pet i t ioner has neither argued nor demonstrated that

the  fa i lu re  to  be  served w i th  the  answer  p re . jud iced pe t i t ioner 's  pos i t ion .  I t

is noted, that the answer pr imari ly containerl  conclusory al legat ions of l iabi l i ty.

In addit ion, the Statement of Def ic iency, whlch was received in evidence

without object ion, amply placed pet i t ioner on not ice of the basis of the Audit

D iv is ion 's  pos i t ion .  Accord ing ly ,  the  fa i lu r re  to  serve  the  answer  upon pe t i t ioner rs

representat ive must be considered a harmless error.

B. That the obl igat ion to col lect,  t rurrhful ly account for and pay over

discharged intaxes withheld from the employees of the corporat ion was not

bankruptcy  (Un i ted  Sta tes  v .  Sote lo ,  436 U.S.  268 (1978) )
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C. That the penalty imposed upon the fai lure to col lectr  t ruthful ly

account. for and pay over withholding taxes is in the nature of a penalty and

persona l  to  pe t i t loner  [Tax  Law $685(g) ] .  Accord ing ly ,  whether  o r  no t  the

corporat ion is ent i t led to a refund ls i rrelevant to this determinat ion. I t  is

noted that no determination is being made in this declsl-on as to whether or not

the corporat ion is ent i t led to a refund based upon a net operat ing loss.

Sini lar ly,  i t  is noted that s ince the penalty asserted pursuant to sect ion

085(g) of the Tax Law is personal in nature, the fact that the estate ln

bankruptcy may have had sufficient funds to sa.tisfy the withholding tax liabll-ity

is i rrelevant.

D. That the issue of whether pet i t ioner is a person requLred to col lect,

truthfully account, for and pay over r,rithholding taxes durlng the period in

issue is a quest ion of fact (Matter of  McHugh v. State Tax Conm., 70 A.D.2d

9 8 7 ;  M a t t e T  o f  M a c l e a n  v .  S t a t e  T a x  C o n m . ,  6 9  A . D . 2 d  9 5 1 ,  a f f  r d .  4 9  N . Y . 2 d

92A). Factors which are relevant to the deter:minat ion of the issue include

whether pet l t ioner owned stock, s igned tax returns, or supervised enployees

(Matter of l , l .cHugh v. State Tax Comm., supra, p.  989; Matter of  l ' lacl ,ean v. State

Tax Comm., supra; Matter of  l4alkin v.  Tul ly. ,  65 A.D.2d 228).  Other factors

which have been exami-ned are whether the indirrldual was authorized and did in

fact s ign checks and whether the individual had responsibi l i t les regarding the

payrol l  (Matter of  McHugh v. State Tax Cornrn.,  suDra).  In view of the fact that

pet i t ioner had complete control  over the affaLrs of the corporat ion, he r i las a

person required to col1ect,  t ruthful ly accounE for and pay over withholding

taxes wlthin the meaning of sect ion 685(g) of the Tax Law.

E. That the test of  whether conduct is wi l l fu l  as used in subdivis ion (g)

o f  sec t ion  685 o f  the  Tax  Law is  " . . .whether  che ac t ,  de fau l t ,  o r  conduct  i s
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consciously done with knowl-edge that as a result ,  t rust funds belonging to the

Government wi l l  not be paid over but wi l l  be used for other purposes (ci tat ions

omi t ted) "  (Mat te r  o f  Lev in  v .  Ga l lnan,  42  N. I  .2d ,  32 ,  34) .  In  v iew o f  the  fac t

that the corporat ion voluntar i ly chose to engage in the f inancing agreement

with Talcott ,  pet i t ioner is held responsible for the effects thereof and,

therefore, the fai lure to pay the withholding taxes due for the period January 16,

1975 to  Apr i l  15 ,  1975 was w i l l fu l  w i th in  the  mean ing  o f  sec t ion  685(g)  o f  the

Tax law (Mat te r  o f  Dona ld  M.  Meyers ,  S ta te  Tax  Commiss ion ,  Apr iL  27r  1983) .

F. That pet iLioner did not wi l l fu l ly fai l  to pay over taxes withheld from

the employees of the corporat ion for the period August 1, 1976 Lo August 15,

1976, since, at the t ime he submitted a checlr .  for taxes for this period, there

were suff ic ient funds in the corporat ion's checking account to cover the check.

Moreover,  by the t ime the bank's error was est.abl ished, pet i t ioner no longer

had the authori ty to draft  the check. Therelore, pet i t ioner is not l iable for

the penalty imposed pursuant to sect ion 685 (g) of the Tax Law for this period

(Mat te r  o f  Haro ld  H.  Rober ts ,  s ta te  Tax  comrn iss ion ,  January  20 ,  1984) .

G. That the pet i t ion of Hans K. Li f fmarL is granted only to the extent of

Conclusion of Law "F" and the Audit  Divis ion is directed to modify the Not ice

o f  Def ic iency  accord ing ly ;  the  pe t i t ion  is ,  in  a l l  o ther  respec ts ,  den ied .

DATED: Albany, New York STATE TAx COMMISSION

JUN O 1 1984
4E74-u^na a-54
PRESIDENT


