
STAIE OF }IEW YORK

STATts TN( CO}IMISSION

In the Hatter

Robert

the Petition

LeBeau

of
o f
s.

ATFIDAVIT OT UAIf,IIIG
for Redeternination of a Deficiency or Revision
of a Detern{nation or Refund of Personal fncome
Tax under Article 22 of the Tax Law for the yetrs
1977  &  1978 .

State of New York :
8 A .  :

County of Albany :

David Parchuck, being duly sworn, deposee and saye that he is an employee
of the State Tax Conoission, that he ig over l8i years of age, and that on the
3lst day of Decenber, 1984, he served the witbi.n notice of Decieion by
_certified nail upon Robert S. teBeau, the petit.ioner in tbe within proceeding,
by enclosing a true coBy thereof in a securely seared postpaid wrapper
addreseed as fol lows:

Robert S. teBeau
864 Park Avenue
l{anhasset, l{Y 11030

and by depositiag sane eaclosed
post office under the exclusive
Service witbin the State of, New

That deponent further says
herein and that the addregs set
of the petitioner.

in a postpald properly addressed wrapper in a
care and custody of the United States Postal
York.

that the said addressee is tbe petitioaer
fotth on said lerapper is the last knorm address

Sworn to before me this
31st day of Decenber, 1984.

to adninister oaths
Tax Law section 174



STATE OF NEW YORK
STATE TAX COMMIS;SION

ALBANY,  NEW YORK 12227

December 31, 19t14

Robert S. LeBeau
864 Park Avenue
Manhasset ,  NY 11030

Dear Mr. LeBeau:

Please take not ice of the Decision of the State, Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceeding in court  to review an
adverse decision by the State Tax Comnission may be inst i tuted only under
Article 78 of the Civil Practice Law and Rules, and must be conmenced in the
Supreme Court of the State of New York, Albany County, within 4 nonths from the
date of this not ice.

fnquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Fi.nance
law Bureau - Li t igat ion Unit
Building //9, State Campus
Albany, New York 72227
Phone /l (518) 457-2070

Very truly yours,

ST,{TE TAX COUUISSION

cc: Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

of

ROBERT S. LEBEAU

for Redetermination of a Deficiency or for
Refund of Personal Incone Tax under Attic]..e 22
of the Tax Law for the Years 1977 and 1978.

DECISION

Peti t ioner,  Robert  S. LeBeau, 864 Park Avenue, Manhasset,  New York 11030,

filed a petition for redeternination of a deficiency or for refund of personal

income tax under Article 22 of the Tax Law for the years L977 and 197B (Fl1e

No. 27129).

A fornal hearing was held before Daniel J. Ranal1i, Hearing Officer, at

the offices of the State Tax Commission, Two World Trade Center, New York, New

York, on ApxiT 27, I9B4 at 1l :00 A.M., with al l  br iefs to be subnit ted by

July 18, L984. Pet i t i -oner appeared p se. The Audit  Divis ion appeared by

John P. Dugan, Esq. (Pau1 Lefebvre, Esq.,  of  eounsel) .

ISSUE

Whether

for and pay

failed to do

petitioner was a person required to co11ect, truthfully account

over withhoJ-ding taxes on behalf of Lebeau Tours, Inc. who willfuJ-1y

so and is thus liable to a penalty under section 085(g) of the Tax Law.

FINDINGS OF FACI

1. On March 26, L979, the Audit  Divis ion issued a Not ice of Def ic iency,

along with a Statement of Deficiency, assertin,g a penalty pursuant to section

OB5(g) of the Tax Law against pet i t ioner,  Robert  S. LeBeau, as a person required

to col1ect, truthfully account for and pay over w-ithholding taxes of LeBeau
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Tours, Inc. ("the company") in the amount of $113 1640.23 tor the period August 15,

1977 through April 5, 1978.

2. The company was a wholesale tour operator ln the travel industry.

It put together tour packages and printed brochures for retai.l travel

agents who sold the tours to the public. The conpany deal-t prirnarlly with

travel agents rather than the general public. Petitioner would assenble the

tour packages and was involved ln narketing, advertising and pronoting

them.

3. On March 11, L977, pet i t ioner and his parents sold al l  of  the capita. l

stock of the conpany and a related corporation, LeBeau Inter-Anerica, Inc., to

Universal Tours, Inc. ("Universa1"). In accordance with enploynent agreements

entered into j-n conjunction with the sa1e, petitloner vlas to be employed by the

company as president and petitioner's parents were to be enployed as reglonal

sales managers. Petitioner's emplolrment agreenent did not specify his duties

with the new owners, however, petj.tioner assumed he would contj.nue the same

activities he had performed prior to the sa1e. Petitioner had not wanted to

stay with the company but the new o$rners insisEed that he stay and assune the

title of President as a condition of the sales agreement. Following the sa1e,

petitioner took a one week vacation. Upon his return he found that the conpany

checkbooks, payroll data and other pertinent financial records had been removed

fron tris office. When petitioner questioned the new owners they explained that

petitioner no longer had authority to sign cher:ks, onJ.y the new owners ldere

signatories. Petitioner also inquired whether withholding taxes were being

properly renitted. The new chief financial of:iicer inforned petitioner that

such payments were being made. Moreover, petitlonerrs parents were no longer

welcome at the office and were eventually released fron employment.
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4, It soon became apparent to petitioner that he had been retained nerely

as a figurehead. The new owners reduced hls duties until he had virtually

nothing to do; all policy decislons were made without consulting him and he no

longer had any access to the company's books and records. Petitioner was a

director of the new company, however, he rras never invited to a board of

directors meeting. A11 meetings of the new owners were held privately without

petitioner's presence. Petitioner supervised no enployees and had no authorlty

to hire or f i re.

5. The company bookkeeper had worked for petitioner and his parents for a

number of years and was kept on by the nerr owners at her o1d duties, except

that she could no longer sign checks and send then out. She made out the

checks and submitted then to the new owners who were supposed to sign and nail

them. Within a few nonths, creditors began calling J-ooking for paynents on

bi11s for which the bookkeeper had already prepared checks. At this point she

realized that the checks she prepared were not being mailed. She also discovered

from the barrlc statements that large amounts of noney were being sPent on

personal items rather than business expenses. The bookkeeper inforned petitioner

of the creditor situation, however, neither was aware that withholding taxes

were not being paid.

6. In Septenber or October, 1977, payroll checks were being returned by

the bank for insufficient funds. Local banks refused to cash enployee paychecks

and eventually the company lvas forced to pay tine enployees ln cash. Peti.tioner

had two paychecks returned by the bank and decided he had had enough and, in

February, L978, he resigned. 0n April 5, L978, an involuntary petition in

bankruptcy was filed against the company. In i"lay, L978, petitioner had a
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conversation with one of the new owners and it was at this tine that he first

became aware that federal and state withhol-ding taxes were not belng paid.

7. The trustee in bankruptcy brought an action against Petitioner Fmong

others in the United States Distr ict  Court  for the Southern Distr ict  of  New

York. The court ruled that petitioner could not be heJ-d responsible for the

conduct of the company during the time he served as president followlng the

sale to Universal because he was treated as a "'virtual figurehead', he had no

access to the company's books and records, he had no knowledge of the financial

workings of the company..." (see Berman v. LeBeau Inter-Anerica I n c . ,  N o .  7 9

Civ .5886  [S .D .  N .Y .  Feb rva ry  27 ,  1981 ] ,  a f f ' d ,  No .  8L -7204  [2nd Cir . ,  Novenber  17,

198r1) .

CONCLUSIONS OF LA}J

A. That sectton 685(g) of the Tax Law provides that any Person required

to collect, truthfully account for and pay over Personal incone tax, who

willfu11y fails to collect such tax or truthfully account for and pay over such

tax or wi1lfully attempts in any manner to evade or defeat the tax or the

payment thereof, sha11, in addition to other p,enalties provided by 1aw, be

1iab1e to a penalty equal to the total amount ,cf the tax evaded, or not collected,

or not accounted for and paid over.

B. That sect ion 685(n) of the Tax Law def ines the word "person",  for the

purpose of sect ion 685(g),  and reads as fol lows:

"For purposes of subsect ions (g). . . the te,rn person includes an
individual, corporation or partnership or an officer or employee of
any corporation (including a dissolved co:rcporation), of a member or
enployee of any partnership, who as such ,:fficer, enployee or nember
is under a duty to perforn the act in respect of which the violation
occurs. "
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C. That, "the question of whether or not sorneone is a fpersonf required to

collect and pay over withholding taxes is a factual one. Factors deterninative

of the issue can incl-ude whether petitioner onned stock, signed the tax returnst

or exercised authority over enployees and the assets of the corporation"

(l"lcHugh v. State Tax Commission, 70 A.D.2d 987, 9BB). Although petitioner hel-d

coroprate off ice, his posi t ion r tras, essent ial ly,  a nominal one. Pet i t ioner had

no authority over the payrol-l or withholding of taxes, no authority to pay

corporate obligations and no authority to hire and fire enployees. He had no

authority to sign checks or tax returns, had no access to the books and records

of the company and was kept completely removed fron all policymaking decisions.

Pet i t ioner,  accordingly,  cannot be considered a person required to co11ect,

truthfully account for and pay over withhol-ding taxes within the meaning and

intent of sect ions 685(g) and 685(n) of the Tax Law.

D. That the petition of Robert S. LeBeau is granted and the Notice of

Def ic iency issued March 26, L979 is cancel led.

DATED: Albany, New York STATE TAx COMMISSION

Drc 31 1984 &cdLuW Q)?r,
PRESIDENT

"^-"--R,COMMISSIONER


