
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Wi l l iam C.  &  C la i re  M.  Lay ton

for Redeterminat ion of a Def ic iency or for Refund
of Personal fncome Tax under Art ic le 22 of the Tax
Law, Unincorporated Business Tax under Art ic le 23
of the Tax Law and Nonresident Earnings Tax under
Chapter 46, Ti t le U of the Administrat ive Code of
the City of New York for the Year 7976.

AT'FIDAVIT OF MAITING

State of New York

County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
5th day of October,  7984, he served the within not ice of Decision by cert i f ied
mai l  upon ldi l l iam C. & Claire M. layton the pet i t ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
a s  f o l l o w s :

I ,rr i l l iam C. & Claire M. Layton
Minebrook Rd. Box 216
Far  Hi l ls ,  NJ 0793I

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custod'r  of  the United States Postal
Service within the State of New York.

That deponent further says that the said a, ldressee is the pet i t ioner
herein and that the address set forth on said wrapper is the last known address
of  the  pe t i t ioner .

Sworn to before me this
5 th  day  o f  0c tober ,  1984.

rLzeo  Lo
pursuant to Tax

s t e r  o a
sec t ion



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion
o f

Wi l l iam C.  &  C la i re  M. Layton AFTIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or for RefrLnd
of New York State Personal fncome Tax under
Art ic le 22 of the Tax law for the years 1976
through 1978 and New York City Personal Income
Tax under Art ic le 30 of the Tax Law for the Year
7976 and under Chapter 45, Ti t le T of the Adrni l -
istrat ive Code of the City of Mw York for the
Y e a r s  1 9 7 7  a n d  1 9 7 8 .

State of New York ]

County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
5th day of October,  1984, he served the within not ice of Decision by cert i f ied
mai l  upon Seyrnour l .  Baldash the representat ive of the pet i t ioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Seymour L. Baldash
49  W.  45 th  S r .
New York, NY 10035

and by deposit ing
post off ice under
Service within the

That deponent
of the pet i t ioner
last known address

same enclosed in a postpaid p roperly addressed wrapper in a
the exclusive care and custod.r of the United States Posta1
State of  New York.

further says that the said arldressee is the representative
herein and that the address sr:t forth on said wrapper is the
of the representative of the petit ioner.

Sworn to before rne this
5th day of 0ctober, 7984

ter-  oa
pursuant to

1n
sec t ion



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 1?227

October  5,  1984

Wil l iarn C. & Claire M. Layton
Minebrook Rd. Box 276
Far  Hi l ls ,  NJ 07931

Dear  Mr .  &  Mrs .  Lay ton :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant  to  sec t ion(s )  690,  722 & 1312 o f  the  Tax  Law,  a  p roceed ing  in  cour t  to
review an adverse decision by the State Tax Commission may be inst i tuted only
under Art ic le 78 of the Civi l  Pract ice Law and Rules, and nust be comrnenced in
the Supreme Court of  the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquir ies concerning the conputat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept. Taxation and FiLrance
Law Bureau - l i t igation Unit
Building lf9, State Campus
Albany, New York 72227
Phone # (518) 457-2070

Ve::y truly yours,

STI\TE TAX C0MMISSION

cc:  Pet i t ioner 's  Representat ive
Seymour L. Baldash
49 \t.  45rh sr.
New York, NY 10036
Taxing Bureau's Representative



I
STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

WILLIAM C. AND CLAIRE M. LAYTON DECISION

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Article 22 z
of the Tax Law, Unlncorporated Business Tax
under Artlcle 23 of the Tax Law and Nonresident 2
Earnlngs Tax under Chapter 46, Ti t le U of the
Admlnistrative Code of the City of New York for :
the Year L976.

Pet i t ioners, Wil l - iam C. and Claire M. LayEon, Mlnebrook Road, Box 216' Fat

I l i l ls,  New Jersey 0793I,  f i led a pet i t ion for ; redeterminat ion of a def ic lency

or for refund of personal- incone tax under Art icl-e 22 of. the Tax Law, unincor-

porated business tax under Article 23 of the T;rx Law and nonresident earnings

tax under Chapter 46, Tl t le U of the Adurinistrat ive Code of the City of New

York for the year 1976 (Fl le Nos .  33572, 34L49 and 34150).

A formal hearlng was held before Arthur Brayr Hearing Offlcer' at the

offlces of the State Tax Cornmission, Two Worl-d Trade Center, New York' New

York ,  on  November  1 ,  1983 a t  1 :15  P.M.  wt th  a1 l -  b r ie fs  to  be  f i led  on  or  be fore

January 24, 1984. Pet i t ioners appeared by Seymour L. Baldash, Esq. The Audit

Divis ion appeared by John P. Dugan, Esq. (Anna Colel l -o,  Esq.,  of  counsel) .

ISSUES

I. Whether the Statute of Limitat ions bars the Audlt  Divis ion from

asserting deficiencies of personal income taxr unincorporated business tax and

nonresident earnings tax for the year 1976.
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II. Whether the income which 1"1r. Layton derived from trading ln cotton and

sugar connodit ies const i tuted income subject to New York State personal income

tax, unincorporated business tax and New York City nonresldent earnings tax.

I I I .  Whether pet i t ioners are ent i t led to a refund of New York State personal-

income tax ar is ing from the al leged erroneous report ing of certaln transact ions

as subject to capital  gains treatment.

FINDINGS OF FACT

1. Pet i t ioners f i led a joint  New York State Income Tax Nonresldent Return

for the year L976 on December 14, 1977. Mr. Layton described hls occupat ion as

a cotton broker.  On this return, Mr. Layton reported his wage income and

certain capital  t ransact ions. l , I r .  Layton also f i led a New York City Nonresident

Earnings Tax Return for the year 1976 on which he reported wage Lncome and

again listed his occupation as a cotton broker. 1"1r. Layt.on dld nor f lle a New

York State Unincorporated Business Tax Return.

2. Pet i t ioners f i led a joint  U.S. Indivir lual  Income Tax Return for the

yeat 1976. Mr. Layton l isted his occupat ion ars a cotton broker on this return.

A copy of a federal  Schedule C trProf i t  or (Loss) From Business or Professiontt  for

l'1r. Layton was attached to this return. I"1r. L;rytonts princlpal business

act iv i ty was described as cotton and sugar trading and hls product was described

as  serv ices .

3. On February 17, 1981, the Audit  Divis:Lon lssued three not lces of

def ic iency to pet i t ioners for the yeat I976. One Notice of Def ic iency asserted

a def ic iency of personal income tax in the amount of $16,734.58'  plus penalty

and in te res t  o f  $61840.36 ,  fo r  a  to ta l  amount  c lue  o f  $231574.94 .  The pena l ty

was asserted pursuant to sect ion 685(b) of the Tax Law for negl igence. The

al leged def ic iency of personal income tax was calculated, in part ,  by includlng
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as ordinary income the net gal-n derived from pet i t ionerrs cotton and sugar

transact ions in the amount of $93,189.36. The Audlt  Divls lon also lncreased

the amount of income subject to capltal galns treatment and applied the twenty

percent modif icat ion which was in effect dur lng the period ln issue.

4. The second Notice of Def lc iency fssued to pet i t ioners asserted a

def i .c iency of New York State unincorporated buslness tax for the year I976 In

the  amount  o f  $4 , I97 .61 ,  p lus  pena l ty  and in te res t  in  the  amount  o f  $3 ,583.73 ,

for a balance due of $7 1781.34. The al leged def lc iency r i las premised upon

includlng as unincorporated business gross income Mr. Laytonrs net gains

derived from his sugar and cotton transact ions of $93,189.36 and subtract ing

his net loss as reported on his federal  Schedul-e C. The penalt les were asserted

for fai lure to f l le an unincorporated business tax return and fal lure to pay

the tax shown due on said return, pursuant to,  respect ively,  sect ions 685(a)(1)

and (a)(2) of the Tax Law, and for negl lgence pursuant to sect ion 685(b) of the

Tax Law.

5. The third Not lce of Def ic iency assert iad a def ic iency of New York Clty

nonresident earnlngs tax for the year L976 in r :he amount of $614.08'  plus

pena l ty  and in te res t  o f  $251.01 ,  fo r  a  ba lance due o f  $865.09 .  To  the  ex ten t

ln issue herein, the al leged def ic iency of tax and penalty,  asserted pursuant

to sect ion 685(b) of the Tax Law, were based upon the same considerat ions on

which the al- leged def lc lency of New York State unincorporated business tax l tere

based.

6. Mr. and Mrs. Layton were residents of New Jersey during the year in

issue.

7. Durlng 1976, Mr. Layton omed a seat on the Cormodlt les Exchange ln

New York City. Mr. Layton had an arrangement r.dth four or five brokerage firms

wherein he would execute orders on behalf  of  the f i rms in exchange for a $3.00
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fee per transact ion. Mr. Layton had to be physicalLy present in New York City

in order to execute a transact ion and earn the $3.00 fee. A11 of the Lncome

reported by Mr. Layton on his federal  Schedule C was derived fron his execut ing

orders on behalf  of  the brokerage f i rms.

8. Mr. Layton was listed ln the telephone directory as having an office

in New York City at 4 World Trade Center. This was the address of the Cornrnoditles

Exchange in New York City. Mr. Layton did not have his own office at the

Cormodities Exchange. However, there rras a desk and telephone which he was

perni t ted to use. I f  someone cal led Mr. Layton at his l lsted number at the

Comrodities Exchange and he was not present in New York City at the tine the

call was placed, a clerk at the Cornnodlties Ex,change would take a message and

cal l  Mr. Layton at home.

9. Durlng the year in issue, Mr. Layton traded for his own account.  When

lvlr. Layton traded for his own account, he would do so by contacting a brokerage

flrrn from an office in his home in New Jersey. This office had a computer and

a telephone with which Mr. Layton would contact the Commodities Exchange and

brokerage f i rms.

CONCLUSIONS OF IJI,W

A. Ttrat, with certain exceptions, an assessment of New York State personal

income tax, unincorporated business tax and New York City nonresident earnings

tax must be nade within three years after a return is f iLed [Tax Law $S683(a);

722;  AdmLnis t ra t i ve  Code o f  the  C i ty  o f  New York  $U46-33.0(a)1 .

B. That one of the except lons to Conclusj .on of Law t 'A" ar ises when no

return is f i led. Under such circumstances, ta):  may be assessed at any t lme

(Tax  Law SS6B3(e)  (1 )  (A) ;  722) .  S ince  Mr .  Lay tc ,n  d id  no t  f i l e  a  New York  S ta te
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Unincorporated Buslness Tax Return for 1976, the Not ice of Def ic iency which

asserted a def ic iency of New York State unincorporated business tax l ras t inely.

C. That the tradlng whlch Mr. Layton conducted from his hone for his own

account in cotton and sugar commodities was not derlved from or connected with

a New York State or New York City source. Accordlngly,  the Audit  Divis ion

improperly included the sum of $93,189.36 in determini-ng the income subject to

New York State personal income tax, unincorporated buslness tax and New York

Clty nonresident earnings tax [Tax Law $632(d),  703(d) and Adninistrat ive Code

o f  t h e  C i t y  o f  N e w  Y o r k  $ U 4 6 - 1 . 0 ( f ) 1 .

D.  That  Tax  Law $683(d)  p rov tdes ,  ln  per t inenu par t ,  tha t :

rrThe tax may be assessed at any t ine within six years after the
return was f i led i f  --

"(1) an individual omits from his Ne'w York adjusted gross incoue
or the sum of his l tems of tax preference an amount properly
includible therein which ls ln excess of twenty-five per cent of
the amount of New York adjusted gross income or the sum of the
i tems o f  tax  p re fe rence s ta ted  in  the  re tu rn . . .

* * *

For purposes of thls subsect lon there shal l  not be taken into
account any amount which is onltted in the return if such amount
is diselosed in the return, or in a statement attached to the
return, ln a manner adequate to apprise the tax commlsslon of I
the nature and amount of the i tem of income or tax preference.t '^

1,1r. Layton has established that, based on Conclusion of Law ttc", 
.9g31g, he did

not ouLt twenty-five percent of his New York ailjusted gross lncome or New York

City nonresident earnings. Therefore, the def lc iency of New York State personal

income tax and New York City nonresldent earniregs tax was untinely [Tax Law

$683(a) ;  Admin ls t ra t i ve  Code o f  the  C l ty  o f  Ner r  York  $U46-33.0(a)1 .

I 
A rl*i lar provlsi-on appears in the Administrative Code of the City of New

Y o r k  $ U 4 6 - 3 3 . 0 ( c ) .
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E. That sect ion 687(t)  of  the Tax Law provides, in part :

f r ( f )  E f fec t  o f  pe t i t ion  to  tax  comniss ion . - - I f  a  no t ice  o f  de f ic iency
for a taxable year has been mai led to the taxpayer under sect ion six
hundred elghty-one and if the taxpayer files a timely petltion with
the tax connnission under section six hundred eighty-nine' it may
determine that the taxpayer has made an overpa)rment for such year
(whether or not i t  a lso determines a def lc lency for such year).  No
separate claim for credlt  or refund for such year shal1 be f i led'  and
no credit or refund for such year shall be allowed or made, except --

(1) as to overpayments determined by a decision of the tax
commission which has become f inal ;"

F. That in accordance with sect lon 6S7(f)  of  the Tax Law, the New York

State Tax Conrmission may determine that petitioners made an overpaytrent of tax;

however,  in accordance with sectLon 687(g) (2) ot  the Tax Law, said overpayrent

shal1 not exceed the amount of tax paid within the perlod which would be

appl lcable under subsect ions (a),  (b) or (c) of  sect ion 687 of the Tax Law l f

on the date of the mai l ing of the not ice of def ic iency, a clalm had been f l led

(whether or qqq f11e{) stati-ng the grounds upon which an overPayment ls found.

G. That slnce the Not ice of Def ic iency of New York State personal income

tax was unt imely (see Conclusion of Law "D", s,gg),  pet i t ioners claim fot a

refund based upon the al leged erroneous report ing of t ransact ions subJect to

capital  gains treatment is also barred by the Statute of Lirni tat ions (Tax Law

$ $ 6 8 7 ( a )  a n d  ( g ) ) .



H. That  the pet i t ion

extent  that  the not lces of

DATED: Albany, New York

0cT 0 5 1984
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of Wil l lan C. and Clal-re M. Layton is granted

def ic iency are cancel led.

STATE lAX COMMISSION

to the

.Gd-cu,:a". &ld'rr^
PRESIDENT


