
State of New York )

County of Arbany ] "" '  
t

David Parchuck, being duly sworn, deposes ,end says that he is an employee
of the State Tax Conrnission, that he is over 18 years of age, and that on the
18th day of July, 1984, he served the within noEice of Decision by cert i f ied
mail upon Wil l iam & Ruth Lasky, the petit ioners in the within proceedinS' bY
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Wil l iam & Ruth Lasky

for Redeterninat ion of a Def ic iency or for Refund
of Nev York State Personal Income and Unincorporated
Business Taxes under Articles 22 and 23 of the lax
Law and New York City Personal Income Tax under
Chapter 46, Ti t le T of the Adninistrat ive Code cf
the City of New York for the Years 1977 and 1978.

William & Ruth Lasky
4 7 5  F . D . R .  D r . ,  A p t .  1 5 0 6
New York, NY 10002

and by deposit ing same enclosed
post off ice under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
18th day of JuIy,  7984.

AFFIDAVIT OF MAITING

in a postpaid pcoperly addressed wrapper in a
care and custody of the United StaLes Postal
York .

that the said ar ldressee is the pet i t ioner
forth on said I' 'r.apper is the last known address

L o a e r  o a sm]'n
lawpursuant to Tax sec t ion 174



STATE OF  NEW YORK
STATE TAX COMMIS:3 lON

ALBANY,  NEW YORK 12227

July  18,  7984

Wil l iam & Ruth Lasky
475  F .D .R .  D r . ,  Ap t .  t 506
New York, NY 10002

Dear  Mr .  &  l l r s .  Lasky :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight.  of  review at the administrat ive level.
Pursuant to sect ion(s) 690 & 1312 of the Tax Lars and Chapter 46, Ti t le T of
the Administrat ive Code of the City of New York, a proceeding in court  to
review an adverse decision by the State Tax Cornnission may be inst i tuted only
under Art ic le 78 of the Civi l  PracLice law and l?ules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

fnquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept. Taxation and Finance
Law Bureau - l i t igation Unit
Building l l9, State Campus
Albany, New York 12227
Phone l l  (518) 457-2070

Ve::y truly yours,

STATE TAX COMMISSION

cc: Taxing Bureau's Representative



STATE OF NEI,I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

I/IILIAM TASKY and RUTH TASKY

for Redeterminat ion of a Def ic iency or for
Refund of New York State Personal Income and
Unincorporated Business Taxes under Art ic les 112
and 23 of the Tax Law and New York City PersolLal
Income Tax under Chapter 45, 'Iitl.e T of the
Administrat ive Code of the City of New York f<,r
the  Years  1977 and 1978.

Pet i t ioners ,  L l i l l i am Lasky  and Ruth  Lask1. ,  475 F .D.R.  Dr ive ,  Apt .  1506,

New York ,  New York  10002,  f i led  a  pe t i t ion  fo r redeterminat ion  o f  a  de f ic iency

or for refund of New York State personal inconre and unincorporated business

taxes under Art ic les 22 and 23 of the Tax Law and New York City personal income

tax under Chapter 46, TiLIe T of the Administrat ive Code of the City of New

York for the years 7977 and, 1978 (Fi fe Nos .  33141 & 33753).

A smal l  c laims hearing was held before James Hoefer,  Hearing Off icer,  at .

the off ices of the State Tax Commission, Two hror ld Trade Center,  New York, New

York ,  on  January  I2 r  1984 a t  9 :15  A.M. ,  w i th  add i t iona l  in fo rmat ion  to  be

submitted by February 7, 1984. Pet i t ioners appeared pro se. The Audit  Divis ion

appeared by  John P.  Dugan,  Esq.  ( ld i l l i am Fox ,  Esq.  ,  o f  counse l ) .

ISSUE

DECISION

income for the

determined that

Whether  t .he  Aud i t  D iv is ion 's  recons t ruc t ion  o f  pe t i t ioners '

years  7977 and 1978,  us ing  cash ava i lab i l i t y  ana lyses ,  p roper ly

pet i t ioners had addit ional unreported business income.
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FINDINGS OF FACT

1.  Pet i t ioners  here in ,  Id i l l i am Lasky  anr l  Ruth  Lasky l ,  t ime ly  f i led  New

York State and New York City income tax resident returns for the years 7977 and

7978.  0n  the  1977 re tu rn  pe t i t ioner  repor ted  bus iness  income o f  $5 ,355.00  and

on h is  1978 re tu rn  pe t i t ioner  repor ted  bus iness  income o f  $3 ,480.00 .  The

business income reported on said returns represents the income generated from

pet i t ioner 's  ownersh ip  and opera t ion  o f  a  s ing le  tax icab in  the  met ropo l i tan

New York  C i ty  a rea .

2 .  0n  January  6 ,  1981,  the  Aud i t  D iv is ion  issued a  Not ice  o f  Def ic iency

to pet i t ioners for 7977 and 1978, imposing adrl i t ional New York State and New

York  C i ty  persona l  income tax  o f  $7 ,575.25 ,  p lus  pena l ty  (5% fo r  neg l igence)

a n d  i n t e r e s t  o f  $ 2 , 0 0 4 . 5 0 ,  f o r  a n  a l l e g e d  t o t ; L l  d u e  o f  $ 9 , 5 7 9 . 7 5 .  T h e  a f o r e m e n -

t ioned Notice of Def ic iency was premised on arr explanatory Statement of Personal

Income Tax Audit  Changes dated October 28, 19t10. 0n said Statement the Audit

D iv is ion  es t imated  tha t  pe t i t ioner  had $30,000.00  o f  add i t iona l  unrepor ted

business income for each year at issue. Addit ional unreported business income

was es t imated s ince  pe t i t ioner  had fa i led  to  supp ly  reques ted  in fo rmat ion .

3. A second Notice of Def ic iency was iss,ued to pet i t ioners on January 6,

1981.  Th is  Not ice  imposed add i t iona l  un incor l ro lsgu6 bus iness  tax  o f  $2 ,568.53 ,

p lus  pena l ty  (S% for  neg l igence)  and in te res t  o f  $683.33 ,  fo r  an  a l leged to ta l

due o f  $3 ,251.86 .  The second Not ice  o f  Def ic iency  was premised on  an  exp lanatory

Statement of Unincorporated Business Tax Audit  Changes dated October 28, 1980.

0n said Statement the Audit  Divis ion again est imated that pet i t ioner had

Ruth lasky is involved in this
joint  income tax returns with
"pe t i t ioner "  sha l l  here ina f te r

proceeding due solely to the f i l ing of
her husband. Accordingly, the term

refer  so ler ly  to  Wi l l iam Lasky.
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$30,000.00  o f  add i t iona l  unrepor ted  bus iness  - r ,ncome fo r  each year  a t  i ssue fo r

the same reason as stated in the Statement of Personal fncome Tax Audit  Changes

supra .

l+.  As the result  of  a pre-hearing conference conducted pursuant to 20

NYCRR 607.4, the Audit  Divis ion revised i ts es,t imate of addit ional unreported

bus iness  income f rom $30,000.00  fo r  each year  a t  i ssue to  $8 ,750.00  fo r  1977

and to  $5 '300.00  fo r  7978.  The rev ised amounts  rdere  de termined as  the  resu l t

o f  a  f ie ld  aud i t  o f  pe t i t ioner 's  books  and records .  The Aud i t  D iv is ion  used

cash ava i lab i l i t y  ana lyses  to  recons t ruc t  pe tJ t ioner 's  income fo r  each year  a t

issue since pet i t ioner maintained no records cther than a checking account.

5 .  The Aud i t  D iv is ion  in  i t s  cash ava i lab i l i t y  ana lyses  es t imated  pe t i -

t ioner 's  persona l  l i v ing  expenses  pa id  by  cash in  the  fo l low ing  manner :

ITEM

Food
Clothing
Household needs
Misce l laneous
Car Expenses
Medica l  expenses
Enter ta inment ,  vacat ions ,  e tc .
TOTAT

7977

$2 ,080 .00
500 .00

1  , 040 .00
-0 -
800 .00
250 .00
300 .00

7978

$2 ,340 .  0o
600 .00

1  , 300 .00
300 .00 ,
550 .00 -
250 .00

6.  Pet i t ioners  a re  an  e lder ly  coup le  who,  dur ing  the  years  a t  i ssue,

su f fe red  f rom var ious  phys ica l  a i lments .  Mrs .  Lasky  spent  a  cons iderab le

amount of t ime in a hospital  dur ing the years 1977 and 1978. Mr. Lasky only

drove his taxicab part- t ime due to his own ai l r lents and due to the ser ious

n a t u r e  o f  M r s .  l a s k y r s  i l l n e s s .

7. At the hearing held herein pet i t ioners test i f ied that their  l i festyle

was frugal and that they would have spent no m':re than $300.00 per year for

t-  In  the audi tor '
Audit Division

s workpapers this f igure
concedes that. the proper

is  shown as $850.00;  however ,  the
f i gu re  to  be  used  i s  $550 .00 .

300 .00
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clothing. Pet i t ioners also test i f ied that i t  was not their  habit  to take

vacat ions, especial ly so during the years at : -ssue because of their  var ious

i l lnesses .  Pet i t ioners r  tes t imony is  found to  be  c red ib le .

8. During the years in quest ion pet i t ioner owned only one automobi le,

that being the taxicab. A11 cash expended by pet i t ioner with respect to the

taxicab was included by the Audit  Divis ion in i ts cash avai labi l i ty analyses

separately from those est imated personal car ( :xpenses shown in Finding of Fact

t '5 "  supra .  Pet i t ioner  asser ts  tha t  the  es t im; r ted  persona l  car  expenses  o f

$800.00  fo r  7977 and $550.00  fo r  1978 shou ld  l ,e  de le ted  f rom the  aud i t  f ind ings

since he owned only one automobi le and since:r11 cash expended on said automobi le

was previously included in the cash avai labi l : ty analyses.

9. Statements made by pet i t ioner at the hearing held herein suggests that

he may have had cash avai lable from nontaxabk'  sources (specif ical ly,  withdrawal

of savings from a credit .  union account).  Howr'ver,  a statement from the credit

union does not support  that pet i t ioner made any withdrawals from the credit

union account other than the withdrawal of the interest earned for which he was

g iven c red i t .

CONCIUSIONS OF ],AI'

A.  That  sec t ion  689(e)  o f  Ar t i c le  22  o f  the  Tax  Law and sec t ion  T45 '789.0(e)

of Ti t le T of the Adrninistrat ive Code of the City of New York both place the

burden of proof upon pet i t ioner,  except in three specif ical ly enumerated

ins tances ,  none o f  wh ich  is  app l i cab le  in  th is  mat te r .

B. That pet i t ioner has sustained the burden of proof to show that dur ing

the  years  in  ques t ion  h is  cash c lo th ing  expenses  d id  no t  exceed $300.00  per

year,  that he had no cash personal car expenses and that he had no cash entertain-

ment  o r  vacat ion  expenses .  Accord ing ly ,  add i t iona l  income d isc losed pursuant
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to  the  cash ava i lab i l i t y  ana lyses  is  reduced to  $7 ,450.00  fo r  1977 and to

$4,150.00  fo r  1978.  That ,  except  as  o therw ise  no ted ,  pe t i t ioner  has  fa i led  to

sustain the burden of proof to show the cash avai labi l i ty analyses are incorrect.

C. That the pet i t ion of Wil l iam Lasky and Ruth Lasky is granted to the

extent indicated in Conclusion of law 'rB" supra; that the Audit  Divis ion is

directed to recompute the amount shown due on the not ices of def ic iency consistent

with the conclusions reached herein; and that,  except as so granted, the pet i t ion

is  in  a l l  o ther  respec ts  den ied .

DATED: Albany, New York

JUL t I 1984

STATE TAX COMMISSION


