
STATE OF NET{ YORK

STATE TAX COMMISSION

In the Matter of
o f

Theodore K.

the Pet i t ion

Landau AFFIDAVIT OF MAIIING

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of NYS & NYC Personal
Income Taxes under Article 22 of the Tax law and
Chapter 46, Ti t le T of the Administrat ive Code of
the  C i ty  o f  New York  fo r  the  Years  Ig77 & L9 j9 .

State of New York ]
s s .  :

County of Albany ]

David Parchuck, being duly sworn, deposr,s and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
18th day of January, L984, he served the within not ice of Decision by cert i f ied
mai l  upon Theodore K. Landau, the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely r ;ea1ed postpaid wrapper addressed
a s  f o l l o w s :

Theodore K. landau
6 8 8 1  N .  G r a n d e  D r .
Boca Raton, FL 33433

and by deposit ing same enclosed in a postpai<l  properly addressed wrapper in a
post off ice under the exclusive care and cust:ody of the United States Postal
Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
l8 th  day  o f  January ,  1984.

that the sai , l  addressee is the pet i t ioner
forth on sai l  wrapper is the last known address

Authorized to administer oaths



STATE OF NELI YORK

STATE TAX COMMISSION

In the Matter of
o f

Theodore  K.

the Pet i t ion

Landau ATFIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of NYS & NYC Per;;onal
fncome Taxes under Art ic le 22 of the Tax Law ;rnd
Chapter 46, Ti t le T of the Administrat ive Code of
the City of New York for the Years 7977 & t97lr .

State of New York ]
s s .  :

County of Albany )

David Parchuck, being duly sworn, deposer;  and says that he is an employee
of the State Tax Commission, that he is over L8 years of age, and that on the
18th day of January, 1984, he served the with:Ln not ice of Decision by cert i f ied
mai l  upon Bernard Lippert ,  the representat ive of the pet i t ioner in the within
proceedinS, bY enclosing a Lrue copy thereof :Ln a securely sealed postpaid
wrapper  addressed as  fo l lows:

Bernard Lippert
10  Eas t  40 rh  S r .
New York, NY 10016

and by deposit ing
pos t  o f f i ce  under
Service within the

That deponent
of the pet i t ioner
Iast known address

same enclosed in a postpaid properly addressed wrapper in a
the exclusive care and custody of the United States Postal
State of New York.

further says that the said addressee is the representat ive
herein and that the address set forth on said wrapper is the

of the representat ive of the pet i t ioner.

Sworn to before me this
lBth day of January, 7984.

pursuant to sec t ion
Authorized to administer oaths



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORI (  12227

January 18, 19tt4

Theodore K. Landau
6881 N.  Grande Dr .
Boca Raton, Fl  33433

Dear  Mr .  landau:

Please take not ice of the Decision of the Stat-e Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at-  the administrat ive level.
Pursuant  to  sec t ion(s )  690 & 1312 o f  the  Tax  Law,  a  p roceed ing  in  cour t  to
review an adverse decision by the State Tax Cr,rmission may be inst i tuted only
under Art ic le 78 of the Civi l  Pract ice Law an<[ Rules, and must be commenced in
the Supreme Court of  the State of New York, Albany County, within from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax drre or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and I ' inance
Law Bureau - l i t igat ion Unit
Bui lding /19, State Campus
Albany, New York 12227
Phone / l  (518) 457-2070

\  ery truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Represent .at ive
Bernard Lippert
10 Easr  40rh St .
New York, NY 10016
Taxing Bureau' s Representative



STATE OF NEI,/ YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

TI{EODORE K. TANDAU

for Redeterminat ion of a Def ic iency or for
Refund of New York State and New York City
Personal fncome Taxes under Article 22 of. Lhe
Tax Law and Chapter 46, Ti t le T of the
Administrat ive Code of the City of New York f<,r
the Years 1977 and 1979.

DECISION

Peti t ioner,  Theodore K. Landau, 6881 N. f i rande Drive, Boca Raton, Flor ida

33433, f i led a pet i t ion for redeterminat ion ol '  a def ic iency or for refund of

New York State personal income tax under Art i< le 22 of the Tax Law and New York

City personal income tax under Chapter 46, Ti t  le T of the Administrat ive Code

of the City of New York for the years 7977 ancl 1979 (Fi Ie No. 32716).

A smal l  c laims hearing was held before Al len Caplowaith, Hearing Off icer

at the off ices of the State Tax Commission, T!, 'o t{or ld Trade Center,  New York,

New York ,  on  Apr i l  19 ,  1983 a t  10 :45  A.M. ,  w i th  a l l  b r ie fs  to  be  submi t ted  by

May 19,  1983.  Pet i t ioner  appeared by Bernard l ipper t ,  C.P.A.  The Audi t

Div is ion appeared by John P.  Dugan,  Esq.  (Anna'  CoIeI lo ,  Esq. ,  o f  counsel )

ISSI]E

Whether pet i t ioner,  Theodore K. Landau, is subject to a penalty as a

person who wi l l fu l ly fai led to col- Iect,  t ruthlul ly account for and pay over the

New York State and New York City withholding taxes due from Mabro Internat ional,

f n c .

FINDINGS OF FA(:T

Mabro Internat ional,

fai led to pay over the

Inc .  (Mabro)  ,

entire amount

200

o l

Park Avenue, New York, New York

New York State and New York City10017
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personal income taxes withheld from the wages of i ts employees for the peroids

January 1, 1977 Lhrough March 15, 1977 and July 16r 7979 through August 8,

r979 .

2.  0n  Apr i l  28 ,  1980 the  Aud i t  D iv is ion  issued a  Sta tement  o f  Def ic iency

in conjunct ion with a Not ice of Def ic iency against Theodore K. Landau (hereinafter

pe t i t ioner )  where in  a  pena l ty  was asser ted  pursuant  to  sec t ion  685(g)  o f  the

Tax law and sec t ion  T46-185.0(g)  o f  Chapter  4 ( ' ,  T i t1e  T  o f  the  Admin is t ra t i ve

Code of the City of New York for an amount equ,al to the New York State and New

York City withholding taxes due from Mabro for the periods as fol lows:

Per iod Amount

January 1, 7977 through March
July 16, L979 through August

TOTAL

15,  r977
8 ,1979

$3  , 047  . 89
616 .00

3. During 1977 l labro withheld New York State income tax of $12,336.30 and

New York City income tax of $11086.69 from the wages of i ts employees. Payments

made fo r  1977 to ta l led  $9 ,598.67  fo r  New York  S ta te  and $836.43  fo r  New York

Ci ty .  Accord ing ly ,  ba lances  s t i l l  due  fo r  sa id  per iod  compute  to  $2 ,737.63  fo r

New York  S ta te  and $250.26  fo r  New York  C i ty ,  to ta l ing  92 ,987.89 .

4. During the hearing the Audit  Divis iorr  conceded that the def ic iency

asser ted  fo r  the  1977 per iod  was overs ta ted  by  $60.00  and accord ing ly  shou ld  be

r e d u c e d  t o  $ 2 , 9 8 7 . 8 9 .

5. For the period JuIy 16, 1979 through August 8, 1979 the def ic iency

asserted of $616.00 was est imated based on an average monthly amount.  Neither

withholding tax returns nor a Reconci l iat ion of Tax Withheld are on record as

be ing  f i led  by  Mabro  fo r  sa id  per iod .

6 .  Dur ing  the  per iods  a t  i ssue here in  pe t i l i oner  was pres ident  o f  Mabro .

As such, he signed both payrol l  checks and tax returns of the corporat ion.
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7.  Pet i t ioner  a l leged that  Mabro f i led

Bankruptcy Act on March 17, 7977, however, a

submitted subsequent to the hearing, lends no

the date inscr ibed thereon is  i l leg ib le .

8. In a letter submitted subsequent to

tative stated:

10. Petit ioner argued that the trustee

responsib le for  the def ic iency asser ted for

August B, 7979. He further argued that the

asser ted for  sa id per iod is  gross ly  in  er ror

:r petition under Chapter XI of the

copy of said petit ion, which was

support to such al legation si-nce

in bankruptcy, rather than he, was

the per iod JuIy  16,  1979 through

est imated def ic iency of  $616.00

based on the amount withheld for

the  hear ing ,  pe t i t ioner 's  represen-

"Regarding the withholding taxes for the period January 1
to  March  15 ,  1977,  p lease be  adv ise i :  tha t  Mr .  Landau was
directed by his counsel not to pay any pr ior bi l ls,  including
tax  b i l l s ,  once Mabro  en tered  in to  Chapter  X I  on  March  17 ,
1977 . "

Add i t iona l l y ,  in  such le t te r  he  reques tedr r the  Sta ters  pa t ience fo r  a

few more months' t  s ince suff ic ient funds were held by the trustee in bankruptcy

and " i t  is possible that ---  the referee in bankruptcy would require that this

tax  l iab i l i t y  be  l iqu ida ted  pr io r  to  c los ing  cu t  the  accounts . "

9. Pet i t ioner submitted documentaLion evidencing that Mabro was adjudicated

bankrupt on August 8, 1979 and that a trustee was appointed on said date.

Further documentation was submit.ted evidencing that Mabro had made a withholding

tax payment of $88.30 for the period June 16, 7979 through June 30, 1979

through an  account  en t i t led  "Mabro  In te rna t iona l ,  Inc .  Debtor  fn  Possess ion :

Tax Accounl."  A copy of the Employers Return of Tax tr l i thheld, which was

submitted for said period, indicates that Mabro was f i l ing on a semi-monthly

bas is  a t  tha t  t ime.
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the period June 16, 1979 through June 30, 1979.

sup ra ) .

(see Finding of  Fact  "9"

CONCIUSIONS OF IAId

A.  That  sec t ion  685(g)  o f  the  Tax  law and Sect ion  T46-185.0(g)  o f  Chapter

46, t i t le T of the Administrat ive Code of the City of New York provide that:

"Any person required to col lect,  t ruthful ly account for and
pay over the tax imposed by this art ic le/part  who wi l l fu l ly
fai ls to col lect such tax or truthful ly account for and pay
over such tax or wi l l fu l ly at tempts in any manner to evade
or defeat the tax or the payment thereof,  shal l ,  in addit ion
to other penalt ies provided by law, be l iable to a penalty
equal to the total  amount of the tax evaded, or not col lected,
or  no t  accounted  fo r  and pa id  over . t t

B .  That  pursuant  to  sec t ion  685(n)  o f  the  Tax  law and sec t ion  T46-185.0(n)

of Chapter 46, Ti t le T of the Administrat ive Code of the City of New York, the

Lerm I 'person" includes an individual,  corporat ion or partnership or an off icer

or employee of any corporat ion ( including a dissolved corporat ion),  or a member

or employee of any partnership, who as such off icer,  employee, or member is

under a duty to perform the act in respect of which the violat ion occurs.

C. That the test of  wi l l fu lness has been stated by the Court  of  Appeals

a s  f o l l o w s :

"Whether the act, default,  or conducl is consciously and
voluntari ly done with the knowledge that as a result,  trust
funds belonging to the Government will not be paid over but
wi l l  be  used fo r  o ther  purposes  (c i ta t ions  omi t ted) . t r
Lev in  v .  Ga l lman ,  42  N .Y .2d  32 ,34  (1977) .

No showing of evi l  mot. ive or intent to defraud is necessary. Kalb v.  United

S t a t e s ,  5 0 5  F . 2 d  5 0 6  ( 2 d  C i r . ) ,  c e r r .  d e n .  4 2 1  U . S .  9 7 9  ( 1 9 7 5 ) .

D. That pet i t ioner was a person who wi l l fu l ly fai led to col lect,  t ruthful ly

account for,  and pay over the New York State and City withholding taxes of

Mabro  fo r  the  per iods  a t  i ssue here in .
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E. That the trustee in bankruptcy may be holding suff ic ient funds to

cover payment of withholding taxes due from Mabro for the periods at issue does

not bar the Audit  Divis ion from assert ing a penalty against pet i t ioner under

sec t ion  685(g)  o f  the  Tax  Law.  Mat te r  o f  Nat  Ross ,  S ta te  Tax  Commiss ion ,

J u l y  1 5 ,  1 9 8 3 .

F .  That  the  es t imated  de f ic iency  o f  $616.00  asser ted  fo r  the  per iod

JuIy  16 ,  1979 th rough August  8 ,  1979 is  reduced to  $140.88 .  Such amount  i s

computed as fol lows:

here in.

DATED: Albany, New York

JAN 1 8 1984

$  88 .30
$ s .87

-24-

$  140 .  88

STATE TAX COMMISSION

I1] i thhold ing for  per iod 6/16/79 -  6 /30/79
Dai ly  Rate ($88.30 d iv ided by 15 days)

Nunber  of  Days in  per iod 7/16/79 -  8 /8/ lg

Revised est imated wi thhold ing (24 x  95.87)

G. That the pet i t ion of Theodore K. Landau is granted to the extent

provided in Conclusion of Lav/ "F" supra, and except as so granted, said pet i t ion

is ,  in  a l l  o ther  respec ts ,  den ied .

H. That the Audit  Divis ion is hereby directed to modify the Not ice of

Def ic iency  da ted  Apr i l  28 ,  1980 to  be  cons is ten t  w i th  the  dec is ion  rendered

( -v  \ \

Qn\).-----

PRESIDENT


