
STATE OF NET./ YORK

STATE TAX COMMISSION
-

o f
EmiI C. & Ethel D. Lampe

AFFIDAVIT OF }TAII.ING
for Redeterminat ion of a Def ic iency or for Refu.nd
of Personal Income Tax under Art ic le 22 of the Tax
Law and New York City Personal fncome Tax under.
Chapter 46, Ti t le T of the Adninistrat ive Code of
the City of New York for the Years 1978, 1979 a.nd
1 9 8 0 .

State of New York :
s s . :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over l f l  years of age, and that on the
31st day of December, L984, he served the with:Ln not ice of Decision by
cert i f ied mai l  upon Emil  C. & Ethel D. lanpe, 1:he pet i t ioners in the within
proceedinS' bY enclosing a true copy thereof in a securely sealed postpaid
h'rapper addressed as fol lows:

Emil  C. & Ethel D. Lanpe
923 Ar t i c  S t .
Lindenhurst, NY 11757

and by depositing same enclosed in a
post off ice under the exclusive care
Service within the State of New York.

That deponent further says that
herein and that the address set forth
o f  the  pe t i t ioner .

n
I

noranLgu ':roperly
and custo,ly of the

addressed wrapper in a
United States Postal

the said ,addressee is the pet i t ioner
on said drapper is the last known address

Sworn to before ne this
31s t  day  o f  December ,  1984. ?JA

administer oaths
Tax law sect ion 174



STATE OF NEW YCRK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

Decenber 31, 1984

Enil C. & Ethel- D. Lanpe
923 Art ic St.
lindenhurst, l{Y 11757

Dear ! l r .  & Xrs. Lanpe:

Please take notice of the Decision of the State Tar Comiseion enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pureuant to section(s) 690 & 1312 of the Tax Law and Chapter 46, Title T of
the Adninietrative Code of the City of New Yorh, a proceediag in court to
review an adverse decision by the State Tax Conmission nay be instituted only
under Article 78 of the CiviL Practice Law and Rules, aod nust be comenced io
the Suprene Court of the State of }{ew York, Albany County, withia 4 nonths from
the date of this not ice.

Inquiries concerning the conputation of tax due or ref'nd allowed in accordance
with this decision may be addreesed to:

NIS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building /19, State Canpus
Albany, l{ew York 72227
Phone # (518) 457-2070

Very truly yours,

stArt TN( col0fisslol{

Taxing Bureau's Representative



STATE OF NEW YORK

STATE TAX COMMISSION

:
In the Matter of the Petitlon

o f
3

EMIL C. I,AI'{PE AND ETHEL D. I.A},IPE DECISION
:

for Redetermination of a Deficiency or for
Refund of Personal Incone Tax under ArxicJ-e 22 :
of the Tax Law and New York City Personal
Income Tax under Chapter 46, Title T of the :
Administrative Code of the City of New York
for the Years 1978, L979 and 1980. :

Petitloners, Enil C. Larnpe and Ethel- D. Lanpe, 923 ArctLc Street, Lindenhurst,

New York LL757, f i led a pet i t ion for redetermlnat ion of a def ic iency or for

refund of personal income tax under Article 22 of the Tax Law and New York City

personal income tax under Chapter 46, TitJ-e T of the Adninistrative Code of the

City of New York for the years 1978, L979 and 1980 (Fi1e No. 40867).

A fornal heari-ng was held before Dennis ll. Ga11iher, Hearing 0fficer, at

the offices of the State Tax Commission, Two Irorld Trade Center, New Yorkr New

York, on July 9, 1984 at 1:15 P.M., with al l  br lefs to be subnit ted by July 30,

1984. Petitioners appeared pro se. The Audit Division appeared by John P.

Dugan, Esq. (Janes Del1a Porta, Esq.,  of  counsel) .

ISSUES

I. Whether wages earned by petitioners constituted "gross income" and, lf

so, whether the United States and New York State governments have the constitu-

tional and statutory power to tax such income.

II. I 'Ihether the Audit Division correctly computed the amount of interegt

reflected as due on the Notice of Deficiency for the years L979 and 1980.
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I'IMINGS OF FACT

1. 0n October 15, 7982, the Audit  Divis ion issued to pet i t ioners, Eni l -  C.

Lampe and Ethel D. Lampe, a Notice of Deflclency asserting additlonal tax due

in the amount of $8r 546.49, plus penalty and interest. Petitioners tinely

filed a petitLon in reference thereto on Novenber 5, 7982.

2. A Statenent of Audit  Changes, previously issued to pet i t ioners on

August 2, 1982, explaining the basis tor and computation

deficiency provided, in relevant patt, as follows:

the above-asserted

"Since you did not reply to our let ter dated t{ay 6,1982 request ing
copies of your New York State tax returns fl1ed for the tax years
1978, 1979 and 1980, we have computed yo!,r personal income tax
l-tability based on the wage statements strLbnitted for the years 1979
and 1980.

Since you did not submit any wage staten€jnts for the year 1978 we
have computed your tax liabiJ-ity using arr average of the income shown
on your 1979 ard 1980 statements.

to

of

Total Income Per W-2's and Estinate
Standard Deduction
Balance
Exemptions
New York Taxable Income

r978
State City

$23s .43
-0-

$5 ,048.74  $  22s .66  $s ,642.67  $  245.20
3,306.89  693.01  3 ,643.40  760.35

$1 ,741 .55  $ (467 .35)  $1 ,999 .27  $ (5 ls . l s )

L97tl

$52 ,318 .  26
2  ,400 .  00

$49  ,978 .26
1  , 300 .00

$48 ,  618 .  26

I9"/9
State City

r979

$50,  146.  02
2 ,  400.00w
1 ,  400.00

$46,346.02

State

1980

$54,490.49
2 ,400 .00

$52, 090. 49
I  ,  500.00

$50,590.  49

r980
u]-Ey

Tax on above
Tax withheld

$5  ,552 .  74
-0-

Personal Income Tax Due $5,552.74 $235.43

Penalty Under Section 685(a)(1) & 685G)Q)

$8 ,546 .49

3 ,452 .92"

3. Petitioners contest the asserted deficj.ency, naintaining that they

received no "i.ncone" during the years in question, but rather received onJ-y

"wages in equal exchange for their Labor" which, according to petitioners,

is not taxable by either the State or Federal governments.
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4. On Novembex L2, 1981, pet i t ioners t inely f t j -ed a separate form IT-113X

(C1ain For Credl-t or Refund of Personal Income Tax and/or Unincorporated Buslness

Income Tax) for each of the years L979 and 1980, seeking refunds in the amounts
, | ,

of  $3r306.89'  and $3,643.40r '  respect ively,  up,on grounds essent ial ly the same

as noted in Flnding of Fact "3", 9gg.. The amounts of refund sought are equal

to the total- amounts of New York State taxes withheld fron petitloners' wages

during L979 and 1980. The record is not clear as to whether or not the Audit

Dlvlsion had nailed to petitloners a Notice of Disal-lowance of their clain.

5. By a let ter dated l lay 6, L982, the Audit  Divis ion advised pet i t ioners

that it had no record of any tax returns being ftled by petitioners for the

years L978, 1979 ard 1980, and that.such returns had to be f i led before any

action could be taken on the aforementioned refund claims.

6. At the hearing, petitioners submitted conpJ-eted New York State and New

York City income tax returns for the years 1979 and 1980, each dated ApriJ- 15,

1984. These returns reflect itenized deductlons and clained refunds due (excess

of taxes wlthheld over tax due per the returns) ln the amounts of $422.69 fox

L979 and $332.53 for 1980. Petitloner Enil Lanpe explalned that the returns

were not filed on the respectlve due dates or thereafter until the hearing

beeause of a Federal court proceeding involving petitioners' Federal Lncome

tax liability for the subject years brought upon the same grounds as set forth

in Finding of Fact "3", -ggpg. According to I'1r. Lanpe, this action was disnissed

at the District Court leve1 and an appeal taken therefrom was subsequentl-y

withdrawn by petitioners in or about February or March of 1984. Mr. Lampe

asserted that prlor to the ternination of the Federal action, it would have

1-2 th" original petition
on form IT-113X do not nention

amounts shown on the clains for refund
City taxes withheld.

and the
New York
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been inconsistent for hin to have fil-ed returns lndicating anything other than

that a full refund of all taxes withheld was due. Mr. Lanpe indicated that in

view of the outcome of petitionersr Federal chal-J-enge, there waa no point in

pursuing the assertion set forth in Finding of Fact "3", !gpg, and thus

petitioners filed the returns for 1979 and 1980, conputing their tax and

indlcating the amount of refund based on overpaynent.

7. With regard to L978, pet i t ioners asserted that separate returns were

filed on form IT-208 and introduced a copy of a completed New York State and

New York City lncome tax return for L978, together with copies of wage and tax

statenents. The return indicated that petitioners elected to itemize thej-r

deductions and that a refund was due then (based on overpayment via withholding)

in the amount of $433.00. The return was dated Novenber 15, L979 and bore the

signature of one Max Taub, but was not signed by either of the petitioners.

Mr. Lanpe asserted that the return was filed, that the signatures night not

have been reproduced on the photocopy subnitted because of the type of pen used

to sign, that it would make no sense to pay Mr. Taub to prepare the return but

then not fil-e it, and final1y, that petitioners have never received the refund

of $433.00 indicated as due on the return. Petitioners did not fil-e a form

IT-113X for the year 1978.

8. Petitioners did file a return for L977, dated November 2, L979 arrd

starnped received by the Audit Division on November 15, L979. A note from

petitioners attached to this return stated the following:

"Enclosed Is 1977 tax return which we discovered was inadver-
tantly not filed when IRS audited 1977 return. This return al-ready
ref lects the disal lowance of $1l6L in contr ibut ions.

This is the first tine such an oversight has occurred in all our
years. We trust that you wi l l  understand."
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Deficiency on the ground that

of interest for tax years 1979
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the anount of interest

the Audit Dlvision did

and 1980.

CONCLUSIONS OF LAW

asserted on the Notice of

not use the correct rate

A. That the New York State income tax resident returns with City of New

York personal incone tax fox L978, 1979 and 1980 are deened to have been fil-ed

on July 9, 1984, the date of this hearing. Pet i t ioners'  assert ions that their

1978 lncone tax return was f11ed sometime in November of L979 and that their

refund of $433.00 was never received is unpersuasive. The photocopy introduced

in evidence by petitioners was not signed by then, while their return for the

previous year (L977) was not f i led unt i l  the advent of an I .R.S. audit  (see

Findings of Fact "7" and "B"). Moreover, it is likeJ-y that petitioners woul-d

have inquired about their refund for 1978 had fhey not received it after a

reasonable period of tine.

B. That sect ion 607(a) of the Tax Law and T46-107.0(a) of the Adninistrat ive

Code of the City of New York provide:

"Any term used in this article sha1l have the same meaning as when
used in a comparable context in the laws of the United States rel-ating
to federal incone taxes, unless a different meaning is clearly
required. "

C. That conpensation recelved in exchange for services is clearly gross

income.  [ I .R .c .  Sec t ion  61(a) (1 ) ;  Pau l  J .  O 'Connor ,  1183,004 P-H Meno TC;

Lloyd B. I'Ii11er, tl8l ,296 P-H Meno TCl. The Un.ited States and New York State

governments have the constitutional and statutory power to tax wages. See

Rol land A. Neve, S83,007 P-H Meno TC; ALan D. Amon, 514 F.Supp. L293 (1981);

Norman D. Jones, 551 F.Supp. 578 (L982).  Therefore, wages received by pett t ioners

constituted gross income and are subject to Ne,w York State and City incone

taxes .
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D. That sectton 687, subdivision (f) of che Tax Law empowers the State

Commission to determine that an Lndlvidual taxpayer has made an overPayment

of incone taxes, as follows:

"Effect of  pet i t ion to tax commlssion. --  I f  a not ice of def ic iency
for a taxabl-e year has been mailed to the taxpayer under section six
hundred eighty-one and if the taxpayer files a tinely petLtlon with
the tax commission under section six hundred eighty-nine, it nay
deternine that the taxpayer has nade an overpaynent for such year
(whether or not lt al-so determines a deficlency for such year). No
separate clain for credit or refund for such year sha11 be fiJ-ed, and
no eredit or refund for such year sha11 be allowed or made, except --

(t) as to overpayments deternined by a de,:ision of the tax commisslon
w h i c h  h a s  b e c o n e  f i n a l ; . . . " .

Subdivis lon (g) of said sect ion provi , les, in relevant Part :

"Linit on amount of credit or refund. -- the amount of overpayment
determined under subsection (f) sha11, wh,en the decision of the tax
commission has become final, be credited or refunded in accordance
with subsection (a) of sectlon six hundre,l eighty-six and sha11 not
exceed the amount of tax which the tax conmlssion determines as part
of i ts decision was paid --

* * *

(2) within the period which woul-d be appl-icable under subsectlons
(a),  (b) or (c),  i f  on the date of the na. i l ing of the not ice of
deficiency a clain had been fil-ed (whether or not filed) statlng the
grounds upon which the tax cornmisslon fin,fls that there is an overpa5rnent."

Sectj-on T46-L87.0(f) and (g) of the Adninlstrative Code of the City of New York

is substant ial- ly ident ical-  to sect ions 687(f)and (g) of the Tax Law.

E. That in response to the Notice of Deficiency, petitioners tinel-y fil-ed

a petition, thereby suspending their right to fiLe a cl-ain for refund.3 This

Conmission, however, nay determine that petiti,on€rs have nade an overPayment

for the years at issue, whether or not lt also deterrnines a deflciency for such

years .  ITax  Law sec t ion  687( f )  and sec t ion  T4 '6 -187.0( f ) ] .

3 ,"aiaroners timely filed clains for refrund for tax years 1979 and 1980
(Finding of Fact "4", -ry3,E).
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That sections 687(a) of the Tax Law and T46-L87.0(a) of the Adninistratlve

the City of New York provide as follows:

"Limitations on credlt or refund. -- (a) General. -- Cl-ain for credit
or refund of an overpayment of income tax sha11 be filed by the
taxpayer within three years fron the tLrne the return was filed or two
years from the tlne the tax was paid, whichever of such perlods
expires the 1ater, or if no return was filed, within two years from
the tine the tax was paid."

That al though pet i t ionersr claims for refund (IT-113X) for years 1979 and 1980

preceded the fll ing of their income tax returr,rs aod the lssuance of the Notice

of Deficiency, said claims were tinely ftl-ed within the two year period provided

for, -ggpg,. However, sLnce petitioners are deened to have filed their returns

on JuJ-y 9, 1984, the amount of their refunds cannot exceed the portlon of their

tax paid during the two years innediately preceding the fil ing of their clains

on November 12, 1981. Since the state and ci ty income taxes withheld fron

pet i t ioners'  wages in the amounts of g3,999.9(t4 f .ot  1979 and $41403.755 tor

1980, respect ively,  are considered to have beern paid on Apri l  15, 1980 and

Apri l  15, 1981, respect ively,  the overpa)rments for said years are not in excess

of the amount of taxes paid and therefore are within the period of linitations

set forth ln sect ions 687(a) of the Tax law and T46-187.0(a) of the Adninlstrat ive

Code of the City of New York.

G. That petitioners are not entitled to a refund for tax year 7978.

Although petitioners timel-y f11ed their petit:ron under section 689 of the Tax

Law (Conclusion of Law "D" supra), thereby empowering the Tax Comnission to

deternine whether or not petitioners made an ()verpaynent of income tax, petitioners

are not entitled to a refund because if they had filed a claim for refund on

L-\' - Although the original petition did not mention
withheld, sect ions 687G) and T46-187.0(a) sulpra refer
the two years preceding the fil ing of a clain.

New York City taxes
to all taxes paid during

F .

of
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the date the Not ice of Def ic iency was mai led Isect lons 687(g)(2) arrd T46-L87.0(g)(2)),

petitioners would not have been within either the three year or two year periods

of l in i tat ion provided for in sect ion 687(a) of the Tax Law and sect l -on T46-187.0(a)

of the Adninistrative Code of the City of New York.

g. That petitioners are entltled to itenize their deductions for the

years iu issue based on their New York State income tax returns filed during

the hearing held therein.

I. That Issue II is noot in view of the fact that the Audit Division must

recompute the correct anount of refund and interest due to petitLoners.

J. That the petitj-on of Enil C. Lanpe ar:d Ethel- D. Lanpe is granted to

the extent that they are entitl-ed to a refund for the years L979 arrd 1980. The

Audit Division is directed to recompute the amount of tax due as shovfl3 on the

Notice of Deficiency in accordance with Concltrsion of law "H" and to refund the

amount due petitioners, together rdith interest l-awfu11y due; and that, except

as so granted, their petition is in all other respects denied.

DATED: Albany, New York

DEC 31 1gB4
STATE TAX COM}IISSION

PRESID]NT

G

T
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