
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of
o f

Thomas L.

the Pet i t ion

LaMere AT'FIDAVIT OF MAIIING

for Redeterminat ion of a Def ic iency or Revisior
of a Determinat ion or Refund of Personal fncome Tax
under Art ic le 22 of the Tax Law for the Years
1 9 7 8  &  7 9 7 9 .

State of New York ]
s s . :

County of Albany I

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
5th day of 0ctober,  1984, he served the within not ice of Decision by cert i f ied
mai l  upon Thomas L. LaMere, the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
a s  f o l l o w s :

Thomas L. LaMere
39 Downer St.
Baldwinsville, NY L3027

and by deposit ing same enclosed
post off ice under the exclusive
Service within the Stat.e of New

That. deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
5 th  day  o f  October ,  7984.

in a postpaid properly addressed wrapper in a
care and custod'y of the United States Postal
York .

that the said arldressee is the petit ioner
forth on said wrapper is the last known address

r  o a t
sect i -on



STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of
o f

Thomas L.

the Pet i t ion

LaMere AT'FIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal Incomt:
Tax under Art ic le 22 of the Tax Law for the Yeirrs
1 9 7 8  &  1 9 7 9 .

State of New York l
s s . :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 1[ l  years of age, and that on the
5th day of October,  1984, he served the within nol ice of Decision by cert i f ied
mai l  upon Robert  H. Marble, the representat ive of the pet i t ioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Robert  H. Marble
Evans & Bennett
135 Del, l i t t  St.
Syracuse,  NY 13203

and by deposit ing same enclosed in a
post off ice under the exclusive care
Service within the State of New York.

postpaid properly addressed wrapper in a
and custody of the United States Postal

That deponent further says that the said i rddressee is the representat ive
of the pet i t ioner herein and that the address r ;et  forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
5 th  day  o f  October ,  1984.

i  oaths.sect ion 
174



STATE OF NEW YC'RK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

0ctober  5,  1984

Thomas L. laMere
39 Downer St.
Baldwinsvi l le. NY 13027

Dear  Mr .  laMere :

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewi th .

You have now exhausted your r ight of  review at the administrat ive level.
PursuanL to sect ion(s) 590 of the Tax Law, a proceeding in court  to review an
adverse decision by the State Tax Commission may be inst i tuted only under
Art . ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in the
Supreme Court of the St.ate of New York, Atbany County, wiLhin 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of Lax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept. Taxation and Finance
Law Bureau - Lit igation Init
Building //9, State Campus
Albany, New York L2227
Phone lt  (518) 457-2070

Very truly yours,

SIATE TAX COMMISSION

Petit ioner' s Representative
Robert H. Marble
Evans & Bennett
135 DeLtit t  St.
Syracuse, NY 13203
Taxing Bureau's Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Mat,ter the Pet l t ion

THO}'IAS L. LaMERE

for Redeterminat i .on of a Def ic iency or for
Refund of Personal Income Tax under Articfe 22
of the Tax Law for the Years 1978 and L979.

DECISION

Peti t ioner,  Thomas L. LaMere, 39 Downer SLreet,  Baldwinsvi l le,  New York

L3027, f l led a pet i t ion for redetermlnat ion of a def ic iency or for refund of

personal income tax under Article 22 of the To'. Law for the years 1978 and 1979

(Fi1e No. 33326).

A fornal hearing was held before Arthur Brayr Hearing Off icer,  at  the

off ices of the State Tax Conmissionr 333 East l ,J 'ashington Street,  Syracuse' New

York ,  on  January  30 ,  1984 a t  1 :15  P.M. ,  w i th  a l l  b r ie fs  to  be  submi t ted  on  or

before Apri l  23, 1984. Pet i t loner appeared by Evans and Bennett  (Robert  H.

Marble, C.P.A.).  The Audit  Divls ion appeared by John P. Dugan' Esq. (Anne I , l .

Murphy ,  Esq. ,  o f  counse l ) .

ISSUE

o f

o f

Whether  pet i t ioner  is  l iab le for  the penal ty

to sect ion 685 (g)  of  the Tax Law wi th respect  to

taxes due f rom Arsearch Assoclates,  Inc.

asser ted against  h im pursuant

New York State ldithholding

FINDINGS OF FACT

1.  Arsearch AssociaEes,  Inc.  ( t tArsearch")  a lk la l t re  East lake Corporat ion

(r fEast lake") ,  fa i led to pay New York State personal  income tax wi thheld f ron

the wages of  i ts  employees dur ing the years 1978 and 1979.
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2. On December 29, 1980, the Audit  Divls lon issued a Not ice of Def ic iency

and Stat,ement of Def lc iency to pet i t ioner asse:rt ing a penalty ln the amount of

$L2r675.14 which was deemed to be the amount o.f  unpaid l r i thholdlng tax due from

Arsearch.

3. In the course of a pre-hearing conferr:nce, i t  was determined that the

actual amount of withholding tax which Arsearch failed to remlt to New York

S t a t e  w a s  $ 2 , 0 1 5 . 8 7  f o r  1 9 7 8  a n d  $ 6 , 6 8 4 . L 9  f o r  L 9 7 9  f o t  a  t o t a l  o f  $ 8 ' 7 0 0 . 0 6 .

I t  was also discovered that Arsearch remit ted t .ax of $4,139.34. Accordingly,

the Audit  Divis lon agreed to reduce the amount of tax a1legedly due to $4'560.72.

4. Arsearch was a MaryJ-and corporation which operated from an office in

Syracuse, New York. During the periods i-n issuer Arsearch was involved in

restorat j -on construct lon. In May, 1978, pet i t i .oner,  who is an architect. ,  began

working for Arsearch as a project nanager.  Hlsr dut les consisted of supervising

a construct lon crew.

5. On July 15r 1978, the board of directc,rs of Arsearch appointed Pet i t ioner

as vice president of design and construct lon, rr ' i th such dut ies as nlght be

given to him by the president or the board of directors. In pract ice, pet i -

t ionerrs dut ies did not change substant ial ly when he became a vice president.

6. On the same day pet l t ioner r i las appointed a vLce president '  pet i t loner

was elected to the board of dlrectors of Arsearch. He was also given 33 shares

of the 11000 outstanding shares of stock. The remainlng shares of stock were

equally dlvided between the remalning prlncipals of the corporation -- Donald

El l is,  president l  Stuart  Wi11ians, secretary-treasurer l  and David Schul- tz,  who

rdas a director.

7. In July,  L9791 pet i t ionerrs t i t . le was changed to that of  v iee president

of design. As the vi-ce president of design, peEit ioner worked ln the off ice as
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an architect and supervised a group of six lndlviduals who were engaged in

architectural  work.

8. During the periods in lssue, Arsearch maintained three checking

accounts. One checking account was considered the | t f le ld accountrr .  This

account was established at the I'larine Midland .lJank in Syracuse and could be

draum upon by pet i t ioner.  General ly,  this account was used to pay for relat lvely

minor purchases of approxinately $15.00 to $20,00. The two remaining checking

accounts were located in Syracuse, New York an<l Beltsvi l le,  Maryland. Pet i t loner

was not an authorized signatory on these accourrts. However, in unusual circum-

stances, petitioner drew checks on the Syracuser bank account and these checks

were honored. Before pet i t ioner drew a check on thls account,  he attenpted to

obtain permissi .on.

9. Arsearchrs wlthholding tax reports were prepared by Stuart  Wi1l iams.

The checks for withholding tax payments were dlawn by Stuart Willians and

Donald Ellis. Petitioner never signed checks for withholding tax.

10. On at least t r^/o occasions, pet i t ioner drew checks to pay the wages of

a temporary secretary. General ly,  howeverr palrol l  checks were signed by

either Donald El l is or Stuart  Wl1l ians.

11. The corporat ion tax returns were prepared by Donald El1is and Stuart

Wlllians.

12. The responslbi l i ty for hir ing and f i r ing employees of Arsearch rested

with Donald El1is.

13. In the sunmer of 1979, Arsearch change'C i ts name to The East lake

Corporat ion (r 'East laket ' ) .  The act j .v i t ies of th,a corporat ion dld not change.

L4. Pet i t ioner lef t  the employment of EastLake in December, 1979. Short ly

before pet i t ioner lef t  his enploynent,  he became aware that taxes withheld fron
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the wages of Arsearch enployees were not belng paid

Peti t ioner conplained about this si tuat i .on, buE was

over to New York State.

unab le  to  rec t i f y  i t .

CONCLUSIONS OF L,\W

A. That where a person Is required to col lect,  t ruthful ly account for and

pay over withholding taxes and witlfully falls to collect and pay over such

taxes, sect ion 085(g) of the Tax Law imposes on such person ". . .8 penalty equal

to the total  amount of tax evaded, or not col lected, or not accounted for and

paid overt t .

B .  That  sec t ion  685(n)  o f  the  Tax  Law def ines  a  person,  fo r  purposes  o f

sect ion 085(g) of the Tax Law, to include:

t ' . . .an  ind iv idua l - ,  corpora t ion  or  par tnersh ip  o r  an  o f f i cer  o r
employee of any eorporat ion.. .who as such off icer,  employee or member
is under a duty to perform the act in respect of which the violat ion
occurs .  t t

C. That whether pet i t ioner was a person requlred to col lect,  t ruthful- ly

account for and pay over hr i thholding taxes during the period in issue is a

ques t lon  o f  fac t  ( l t " t t " t  . f  M" i t "gh  
" .  

S t  Conm. ,  70  A.D.2d 987;  Mat te r  o f

Mac lean v .  S ta te  Tax  Comm. ,  69  A.D.2d,95L,  a f f td  49  N.Y.2d  920) .  Fac tors  wh ich

are relevant to this determinat ion include whether the individual s igned the

companyfs tax returns and posessed the right to hire and fire employees (Ett.I

of  Arnengual v.  State Tax Comm., 95 A.D.2d 9491950; Matter of  l " la lk in v.  Tul ly,

65 A,D.2d, 228).  Other factors considered are the amount of stock owned, the

authori ty to pay corporate obl igat ions and the indlvidualrs off ic ial  dut les

(M"tt" t  
" f  

nr."g". l  r  Comnlssion, supra).

D. That in view of the fact that petitioner did not have any involvement

with the preparat ion of tax returns, did not harre any authorl ty to ei ther hire

or fi.re employees, and had Liurited involvement with the payroll of the corpora-

t lon, pet i t ioner was not a person required to col lect,  t ruthful ly account for
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theand pay over withholding taxes withln

Law.

meaning of sect ion 685(g) of the Tax

E. That the pet i t ion of Thouas LaMere is granted and the Not ice of

Def ic iency issued Decenber 29, 1980 is cancel l r :d.

DATED: Albanyr New York STATE TtU( COMMISSION

0cT 0 5 1984


