
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion
o f

Athanasios & Nikoletta Koutsothanasis

for Redetermination of a Deficiency or for Refund
of Personal Income and Unincorporated Business
Taxes under Articles 22 and 23 of. the Tax Law and
New York City Personal Income Tax under Chapt,=r 46,
Tit le T of the Administrative Code of the Cit.,r of
New York for the Year 1977.

That deponent further says
herein and that the address set
of  the pet i t ioner .

Sworn to before me this
29th day of  February,  1984.

State of New York ]
ss .  :

County of Albany ]

David Parchuck, being duly sworn, depose,.; and says that he is an employee
of  the State Tax Commiss ion,  that  he is  over . '8  years of  age,  and that  on the
29Lh day of February, 1984, he served the within notice of Decision by
cert i f ied mail upon Athanasios & Nikolett.a Koutsothanasis, the petit ioners in
the within proceiding, by enclosing a true copy thereof in a seiurely sealed
postpaid wrapper  addressed as fo l lows:

Athanasios & Nikoletta Koutsothanasis
69-04 Woodside Ave.
Woodside, NY 77377

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

AIFIDAVIT OF MAITING

that  the sa id addressee is  the pet i t ioner
forth on said vrrapper is the last known address

a
or1 t o a s ter  oa

to Tax Uawsect ionpursuant



STATE 0F NEl,rr Y0RK

STATE TAX COMI"IISSION

In the Matter of the Petit ion
o f

Athanasios & Nikoletta Kout.sothanasis

for Redetermination of a Deficiency or for Refund
of Personal fncome and Unincorporated Business
Taxes under Art icles 22 and 23 of the Tax Law and
New York City Personal Income Tax under ChapL,er 46,
Tit le T of the Administrative Code of the Cit,r of
New York for the Year 7977.

AT'FIDAVIT OF MAIIING

St.ate of New York ]
ss . :

County of Albany )

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over L8 years of age, and that on the
29th day of February, 1984, he served the within notice of Decision by
cert i f ied mail upon Vasil ios Exarchos, the representative of the petit ioners in
the within proceeding, by enclosing a true coiry thereof in a secuiely sealed
postpaid wrapper  addressed as fo l lows:

Vasi l ios Exarchos
32-15 Broadway
Long Is land Ci ty ,NY 11106

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and cust<idy of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petit ioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petit ioner.

Sworn to before me this
29th day of February, 7984.

to
to Tax



STATE OF NEW \ /ORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

February 29, 1984

Athanasios & Niko let ta  Koutsothanasis
69-04 Woodside Ave.
Woodside, NY 11377

Mr.  & Mrs.  Koutsothanasis :

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of review aL the administrative level.
Pursuant  to  sect ion(s)  690,  7312 & 722 of  the Tax Law and Chapter  46,  T i t le  T
of the Administrative Code of the City of New York, a proceeding in court to
review an adverse decision by the State Tax Commission may be insti tuted only
under Art icle 78 of the Civi l  Practice Law anrl Rules, and must be commenced in
the Supreme Court of the State of New York, Al-bany County, within 4 months from
the date of  th is  not ice.

Inquir ies concerning the computation of tax due or refund al lowed in accordance
wi th th is  dec is ion mav be addressed to:

NYS Dept. Taxation and I ' inance
Law Bureau - Lit igation Unit
Building /19, State CampuLs
Albany, New York 12227
Phone / l  (518) 457-2070

\ery t ru ly  yours,

STATE TAX COMMISSION

Petit ioner' s Representative
Vasi l ios Exarchos
32'15 Broadway
long Is land Ci ty ,  NY 11106
Taxing Bureau's Represent.ative



SIATE OF NBW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon

o f

ATIIAIIASIOS and NIKOLETTA KOUTSOTIIANASIS

for Redeterninat lon of a Def ic lency or for
Refund of Personal Ineome and Unincorporated
Buslness Taxes under Articles 22 and. 23 of the
Tax Law and New York City Personal Income Tax
under Chapter 46, Title T of the Adminlstrative
Code of the Clty of New York for the Year L977.

DECISION

Peti t ioners, Athanasios and Nlkoletta Koucsothanasls,  69-04 Woodside

Avenue, I{oodslde, New York 11377, f i led a pet i t ion for redetermLnatLon of a

deflcLency or for refund of personal income ancl unlncorporated business taxes

under Articles 22 and 23 of the Tax Law, and New York City personal lncome tax

under Chapter 46, Ti t le T of the Adninlstrat ive Code of the City of New York

fo r  the  year  1977 (F i1e  Nos.  30934 and 30935) .

A formal hearlng was held before Allen Caplowalth, Ilearing Officer, at the

offices of the State Tax Cornmisslon, Two [Jor]-d Trade Center, New York, New

York, on l t lay 27, 1983 at 9:15 A.M., wlth al l  ad.dl t ional documentar ion to be

submltted by July 11, 1983. Petitioner Athanaslos Koutsothanasls appeared g

se. The Audit  Divis lon appeared by John P. Dug;an, Esq. ( Irv ing Atklns, Esq.,

o f  counse l ) .

ISSUE

Whether a field audit adjustment attributing addltional buslness lncome to

petitioners durlng tl:.e L977 tax year was proper.
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FINDINGS OF FACI

1. Pet i t loners, Athanaslos and Nlkoletta Koutsothanasis '  Jolnt ly f i led a

1977 New York State Resident Income Tax Return, with New York City resldent

Lncome tax, on whlch buslness income of $13,950.00 and a loss from rental

property of $2,089.00 were reported. Attached to said return \das a 1977 New

York State Unlncorporated Buslness Tax Return :report , ing a net prof i t  of  $13,950.00

from a grocery store buslness. Sald return l - lsted both pet i t loners t  names as

the taxpayers and the return was signed by Mr. Koutsothanasis.

2. On September 20, L979, the Audit  Divis ion issued a Statement of Audlt

Changes to petitioners for the 1977 tax year. Sald Statement resulted from a

fleld audit, using the cash availabllity rnethocl of income reconstruction' that

found that pet i t , loners had addlt lonal income for the year in issue of $45'301.00.

The addit lonal income and another adjustment ol '$550.00, which is not contested

by pet i t ioners, comprise the net adjustment of $45r851.00 for New York State

and New York City personal income tax. The unj-ncorporated business tax net

adjustment of $43,091.00 lncludes the addit lonerl  income of $45,301.00 less an

addit ional al lowance for taxpayerrs servlces of '  $2,210.00. Penalt les were

asserted pursuant to sect lons 685(b) and 685(c) of the Tax Law for both New

York State personal income tax and unlncorporat.ed buslness tax. Penalties for

New York City personal-  income tax r i rere asserted. pursuant to sect ions T46-185.0(b)

and T46-185.0(c) of  the Adminlstrat lve Code of the City of New York.

3. A Not ice of Def lc iency nas lssued on January 30, 1980 to pet l t ioners

for L977 asserting additl-onal New York State and New York City personal lncome

tax of 7,416.43 plus penalty and lnterest.  A Not lce of Def ic lency \ tas lssued

on the same date to petltioner Athanasios KoutsothanasLs for L977 assertlng

addit ional unincorporated buslness tax of $2,422.81, plus penalty and lnterest.
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4. At,  a pre-hearing conference on March 24, 1981, the Audlt  Divls lon

recomputed petitlonersr personal income tax and unincorporated buslness tax as

if each petitloner had fiLed separate personal and unincorporated buslness tax

returns. The total net adJustment amounts noted ln Findlng of Fact "2" were

not changed by this recomputation. The Departrnent of Taxation and Flnance

adopted the recomputat lon ln i ts Answer to pet i t ionersr Perfected Pet i t ion,

Said Answer sets forth the l iabi l l t les asserter l  ref lect ing such recomputat ion

I
as fo l l -ows- :

Addltlonal
Tax Due

(  1)  Prr
(d -  g1 ,870 .36
(w)  3 ,633 .42

(2)uBr
(Et- 72r.66
(w)

Penalty
6 8 5 ( b )  &  ( c )

(b )  $  e3 .52
(b & c) L9L.92

( b )  3 6 . 0 8
( b  &  c )  7 L . 8 2

Interest to
Apr l l  15 '  1981

$47  6 .94
926.52

184.02
300 .  14

Total

$2 ,440 .82
4 ,751 .86

94L.7 6
1  , 548 .  961  ,  177  .00

5. The cash availabllity analysls prepareid by the Audit Dlvision durlng

the course of i ts audit  showed total  cash aval l :able co pet l t ioners from gross

business receipts and rental  property of $69,9115.00. Said analysis showed that

pet l t loners had total-  cash requirements during L977 of.  $115,226.00'  leavlng

unexplalned funds of $45,301.00. The Audlt  Dlr ' ls ion treated these unexplained

funds as addit ional Lncome taxable to pet l t ioners.

6. Mr. Koutsothanasis mal-ntained that he had additlonal sources of funds

Ln 1977 from nontaxable sourcesr such as loans and cash on hand, whlch rtere not

I  
Th. propriety of said recomputat ion ls

the Department accepted such recomputatioo
accordingly in lts Answer.

not at issue, herein, inasmuch as
and reduced the notices of deficlency
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taken lnto conslderat ion in the Audlt  Divls lon's calculat lons. I Ie also contended

that he was not engaged in an unincorporated busi-ness durlng L977 and that most

of his time was occupied by converting a two-family house that he owned jolntly

wlth hls brother into four rental units. No dr)cunentary evidence ltas lntroduced

at t,he hearlng or within the period allowed afEer the hearing to support these

content ions.

CONCLUSIONS 0F Ir\W

A. That the burden of proof ls upon petluioners to show whereln the audlt

adjustnents are erroneous or lmproper (Sectlonr; 689 (e) and. 722 (a) of the Tax

Law; sect lon T46-f89.0(e) of the Administrat lve. Code of the City of New York).

Since petitioners have not submitted any credlble evldence to support thelr

a1-Legations, they have not establtshed that ther audlt adJustments were erroneous

or lmproper.

B. That the Not lce of Def ic iency lssued c'n January 30, 1980 to pet l t ioners,

Athanasl-os and Nikoletta Koutsothanasis, assertlng New York State and New York

City personal income tax (PIT) in the nodifled anounts noted ln Findlng of Fact

tr4rt, pl-us additl-onal penalty and lnterest lawfully due, ls sustained. The

Notlce of Def ic iency lssued on January 30, 1980 to pet l t loner Athanaslos

Koutsothanasis assert lng New York State unincorporated buslness tax ls reduced

to include only those anounts due from lvlr. Koutsothanasls for unincorporated

business tax (UBT), plus additional penalty and interest lawfulLy due, as shown

ln Findlng of Fact rr4rr. !1r. Koutsothanasls cannot. be held Liable for unincor-

porated business tax which may be due from Mrs. Koutsothanasls.

C. That no decl-slon is rendered regardlng unincorporated business tax

al legedly due from Mrs. Koutsothanasis as a Not lce of Def ic iency assert lng sald

tax was not issued. pursuant to sections 681 and, 722 of the Tax Law.



D i

granted

granted,

DATED:

-5-

That the petitLon of Athanasios and Nlkoletta Koutsothanasls is

to the extent indicated in Concluslon of Law ttBtt and that, except as so

the pet i t ion is in al l  other respects denled.

Albanyr New York STATE T,A,X COMMISSION

FEB 291984
PRESIDE{T

RK
N\ -.---



Vnsluos PHl l rpos Exencxos
AccouNTANT &  AuD t roR

M E M B E R  O F  N A T I O N A L

S O C I E T Y  O F  P U B L I C  A C C O U N T A N T S

E M P I R E  S T A T E  A S S O C I A T I O N

O F  P U B L I C  A C C O U N T A N T S

TELEPHoNE 2l  2.  274-6OOa

32. I3  BROADWAY.  LONG | S L A N O  C ! T Y ,  N . Y .  t t t 0 6

l,larch 15, 1984

REF: Athanaeloe & Nlkoletta
Koutsothenaels
69-04 l.loodalde Avenue
Woodslde, New York 1L377

Gentlemenl

Enclosed herewlth pleaee flnd rrDecislon of the State Tax

CorrnLegl-on.fl

We are returnlng the eneloeed, because tte are not the

representatlve for Athenaeloe end Nlkolet,ta Kouteothanasig.

Very Truty Youre,

N.Y.S. Dept. Taxatlon and Flnance
Law Bureau--Lltlgatlon Unlt
Butldlng #9, State Carpue
Albany, New'totk 12227

Sncl:  l ,

$*-!.u.-{. ti,"^.1^"-
llelen P. Exarchoe

,1. .,; /'
. i f . \ ......."-'.''--,'-'-,..-



STATE OF NEW ' /ORK

STATE TAX COMMISSION
ALBANY,  NEW YORK 12227

February 29, 1984

Athanasios & Nikoletta Koutsothanasis
69-04 Woodside Ave.
Woodside, NY 77377

Mr.  & Mrs.  Koutsothanasis :

Please take notice of the Decision of the State Tax Commission enclosed
herewi th.

You have now exhausted your r ight of review at the administrative level.
Pursuant to section(s) 690, 1312 & 122 of the Tax Law and Chapter 46, Tit le T
of the Administrative Code of the City of New York, a proceeding in court to
review an adverse decision by the State Tax Commission may be insti tuted only
under Art icle 78 of the Civi l  Practice Law an,l Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of  th is  not ice.

Inquir ies concerning the computation of tax due or refund al lowed in accordance
wi th th is  dec is ion mav be addressed to:

NYS Dept. Taxation and ir inance
Law Bureau - tr i t igation Unit
Building //9, State Camprrs
Albany, New York 72227
Phone # (StS) 457-207a

Very truly yours,

S;TATE TAX COUMISSION

cc:  Pet i t ioner 's  Representat ive
Vasi l ios Exarchos
32-75 Broadway
Long Is land Ci ty ,  NY 11106
Taxing Bureau's Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
:

o f
:

ATEANASIOS and NIKOLETTA KOUTSOTEAI{ASIS DECISION
:

for Redetermlnacion of a Deflciency or for
Refund of Personal Lncome and Uniucorporated :
Buslness Taxes under Articles 22 ard 23 of the
Tax Law and New York Clty Personal locome Tan :
uader Chapter 46, Tltle T of the MmlnistratL\te
Code of the Cicy of New York for the Year L97',7. :

Petltioners, Athanaslos and Nlkoletta Koutsothanasls' 69-04 Woodslde

Avenue, I{oodslde, New York LL377, flled a petitlon for redeterninatlon of a

deflclency or for refuad of personal lncome arrd unlncorporated buslness taxes

under Articles 22 and 23 of the Tax Law, and llew York City personal lncooe tax

under Chapter 46, Title T of the Adnlnistrative Code of the Clty of New York

for the yeat L977 (Fl le Nos. 30934 and 30935). ,

A fomal hearlng was held before Allen C:rplowalth, llearlng Offlcer, at, the

offlces of the State Tax Cornnlssl-on, Two Worlcl Trade CenEer, New York, New

York, on l4ay 27, 1983 at 9:15 A.M., r f , i th al l  erddtt lonal documentat lon to be

submltted by .Iuly li, 1983. Peritloner Athanersios Kout,sothanaels appeared 33p

se. The Audtt  Dlvis ion appeared by John P. Dugan, Esq. ( Inrtag Atklns, Esq.r

o f  counse l ) .

ISSUE

I{hether a fleld audit adJustment attrlbutlng addltional buslness lncone to

petltloners during the 1977 tax year was proper.
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FINDINGS OF FACT

1. Petitioners, Athanaslos and NlkoLett:r Koutsothanasls, Jolntly flled a

1977 New York State Resldent Incoue Tax Returrr, with New York City resldent

lncome taxr on whLch buslness Lncoue of $13,950.00 and a loss frou rental

property of $2,089.00 nere reported. Attachecl Eo sald return l taa a 1977 New

York State Unlacorporated BusLnees Tax Return reportlng a net proflt of $13,950.00

from a grocery Btore business. Sald return llsted both petltloners' nanes ag

the taxpayers and the return IJas slgned by l'tr. Koutsothanasls.

2. On Septenbex 20, L979, the Audit Dtvlsion lssued a Statemeut of Audlt

Changes to peEltloners for the L977 tax year. Sald Statement resulted from a

fleLd audlt, using the cash avallabllity rnethod of lncome reconstructlon, that

found that peLlt ioners had addtt ional lncome for the year ln lssue of $45,301.00.

The addltional income and another adJustment of, $550.00' which ls not contested

by pet l tLoners, comprtse the net adjustment of 945r851.00 for New York State

and New York City personal lncome tax. The unincorporated buslness gax net

adJustment of $43,091.00 Lncludes the addlt ional lncome of $45,301.00 less an

addit lonal al lowance for taxpayerfs services of $2r210.00. Penalt ies were

asserted pursuant to sections 685(b) and 685(cr) of the Tax Law for both New

York State personal lncome tax and unincorporated business tax. Penaltles for

New York C!-ty personal lncome tax wete asserted putsuant to sectlons T46-185.0(b)

and T45-185.0(c) of  uhe MmLnlstrat lve Code of the Clty of New York.

3. A Notlce of DeflcLency was lssued on January 30, 1980 to petltlonete

fot L977 asserting addltlooal New York State and New York Clty personal income

tax of 7,476.43 plus penalty and lnterest. A Notlce of Deflciency was lssued

on the se-e date to petltloner Athanaslos Koutsothanasis fot L977 assertlng

addlt lonal unincorporated busl.ness tax of $2,422.81, plus penalty and interest.
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4, At a pre-hearing conference on March 24, 1981, the Audit Dlvislon

recomputed petitlonerst personal lncome tax and unincorporaced buslness tax as

Lf each petit:Loner had ftled separate personal aad unlncorporated business tax

returns. The total net adjustoent anounts nofed in Findlng of Fact "2" vete

aot changed by this recomputation. The Department of Taxatlon and Flnance

adopted the recomputatton Ln lts Answer to peritlonersr Perfected Petltlon.

Satd Answer sets forth the llabiLlties asserted refLecting such recooPutatlon
I

as fo l lows 
- :

Addltional
Tax Due

( 1) PrT
(H) $ 1 ,87 0.  36
(I{)  3,633.42

(2)uBT
(H)  72L .66
(I{)

PenaLty
685(b )  &  ( c )

(b )  $  e3 .52
(b  &  c )  L9L .92

(b )  36 .08
(b  &  c )  7 I .82

Interest to
AprL l  15 '  1981

$476 .94
925.52

184 .02
300. !.4

Total

$2 ,440 .  82
4 ,75L .86

94L .76
I , 548 .  96t , 177 .00

5. The cash availabllity analysls prepar:ed by the Audlt Dlvlsioa durlng

the course of lts audlt showed total cash available to petltloners frm gross

buslness receipts and rental  property of $69,925.00. Sald analysls showed that

pet l t loners had tocal cash requirements durlnS; L977 of.  $115,226.00, leavtng

unexplained funds of $45,301.00. The Audlt Dj.vlslon treated these unexplalned

fu:tds as additlonal lncome taxable to petitioners.

6. Mr. Ibutsothanasis maintaLned that he had additlonal sources of fundg

Li L977 from nontaxable sources, such as loans and cash on hand, $hlch ltere aot

I- 
The proprtety of sald recomputation ls not

the Department accepted such recomputation and
accordingly ln lts Answer.

at issue, herein, Laasmuch as
reduced the notlces of deflci.ency
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taken lnto consideratlon ia the Audlt Dlvlslorrrs calculatlons. Ile also coatended

that he was not, engaged 1n an unincorporated business duriag L977 atd that most

of his tlme was occupied by convertlng a two-trlanlLy house that he owned Jolutly

wlth hls brother inco four reotal units. No clocumentary evldence was I'ntroduced

at the hearing or wlthln the period allowed after the heatlng to suPPort these

cotrtenttona.

CONCLUSIONS OF I.AW

A. That the burden of proof ls upon petrltiooers to show whereLn the audit

adjustments are erroneous or lnproper (Secglons 689(e) and 722 (a) of the Tar

Law; sect lon T46-189.0(e) of the AdninLstrat ive Code of the Ciuy of New York).

Slnce petltioners have not submitted any credjlble evldence to suPPort thelr

allegatlons, they have not establlshed that the audlt adJustments !ilere elroneous

or !.mproper.

B. That the Not lce of Def lc iency issued on January 30, 1980 to pet l t loners'

Athanaeios aad NLkoletta Koutsothanasl.s, asser:t,ing New York Scate and New York

City personal lncome tax (PIT) ln the nodlflecl amounts noted ln Flnding of Fact

"4", plus additional penalty and interest lawllully due, ls sustained. The

Notlce of Deflciency lssued on January 30, 19t]0 to petitloner Athaaaslos

Koutsothanasls asserting New Yo'rk Stace unincorporaCed business tax ls reduced

to include only those amounts due from l(r. Ibutsothanaels for unincorporated

buslness tax (UBT), plus additlonal penalty and lnterest lalrfull"y due' as shosn

Ln Finding of Fact r'4". Mr. Koutsothanasl.s cannot be held llabLe for unincor-

porated buslness tax which rnay be due from l'lrsl. Koutsothanasls.

C. That no declslon ls reudered regarding unincorporated buslness tax

allegedly due from Mrs. KoutsothanasLs as a Notlce of Deficlency assertlng sald

tax rras not issued pursuant to eectlons 681 atd' 722 of the Tax Law.



D.

granted

graDted,

DATED:

-5-

ThaC the petltlon of Athanaslos and Nikol-etta Koutsothanasis ls

to the extent lndicated ln Conclusion of Lart "B" and that' except, ag

che petJ.tlon is in all other respects denled.

Albanyr New York STATE :TAX COMMISSION

Ftts 2,9 1984 .ntR:"@%
PRESIDENT
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rA-36 (e/76) of  NewS t a t e York -  Department  of  Taxat ion and Finance
Tax Appeals Burr :au

REQUEST FOR BETTER I\DDRESS

t
Room rc7 - Bldg. #9
Stale Crmpus

, New York 12227

Please f ind most recent address of taxpayer descr ibed below; return to person named above.

Date of Request

/b*/rr

Requesl*f, OpPoals Buroau

HlJlj,;,''an .e
Albany, New york 12227

Socia l  Secur i ty  Number Da te  o :E  Pe t i t i on

@rtr/.,7. //777

Resu l t s  o f  sea rch  by  F i l es

a d d r e s s  :

earched by Sect ion

> t2srtr

PER},IANENT RECO]RD

FOR INSERTION IN TAXPAYERIS FOLDER
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STATE OF NEW \ /ORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

February 29, 1984

Athanasios & Nikoletta Koutsothanasis
69-04 hloodside Ave.
l./oodside, NY 71377

Mr.  & Mrs.  Koutsothanasis :

Please take notice of the Decision of the Stale Tax Commission enclosed
herewith.

You have now exhausted your r ight of review aL the administrative level.
Pursuant to section(s) 690, 7312 & 722 of the Tax Law and Chapter 46, Tit le T
of the Administrative Code of the City of New York, a proceeding in court to
review an adverse decision by the State Tax Ccmmission may be insti tuted only
under Art icle 78 of the Civi l  Practice law an,J Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of  th is  not ice.

Inquir ies concerning the comput.ation of tax dle or refund al lowed in accordance
wi th th is  dec is ion mav be addressed to:

NYS Dept. Taxation and t ' inance
law Bureau - Lit igation Unit
Building i l9, State Camprrs
Albany, New York 72227
Phone / l  (518) 457-2070

"/ery 
truly yours,

];TATE TAX COMMISSION

cc : Petit ioner' s Representative
Vasi l ios Exarchos
32-15 Broadway
long Is land Ci ty ,  NY 11106
Taxing Bureaur s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the l lat ter of  the Pet l t ion

o f

ATIIAIIASI0S and NIKOLETTA K0UTSOTHAI{ASIS

for Redetermlnat ion of a Deftciency or for
Refund of Personal Income and Unlncorporated
Business Taxes under Articles 22 and 23 of the
Tax Law and New York City Personal Income Tax
under Chapter 46, Tl t le T of the Administrat lv 'a
Code of the City of New York for the Year 1977,

lJhether a fleld audlt adJustment

petltloners durlng t}J.e 1977 tax year

DECISION

attributLng additional buslness income to

was proPe:r.

Pet i t ioners, Athanasios and Nikoletta Koutsothanasis,  69-04 Woodside

Avenue, tr' loodside, New York LI377, flled a peticlon for redeterminatlon of a

deftciency or for refund of personal- income an,:l unincorporated buslness taxes

under Art,icles 22 and 23 of the Tax Law, and New York City personal lncome tax

under Chapter 46, Title T of the Admlnistrativ,e Code of the Clty of New York

for the year 1977 (Fi l -e Nos. 30934 and 30935).

A fornal hearlng was held before Al1en Caplowaith, Hearlng Off lcer,  at  the

off lces of the State Tax Commission, Two ! ' lor ld Trade Center,  New York'  New

York, on Nlay 27, 1983 at 9:15 A.M., wlth al l  ar ldi t ional documentatLon to be

submltted by July 11, 1983. Pet l t ioner Athanasios Koutsothanasls appeared pg

sq. The Audit  Divis ion appeared by John P. Du;gan, Esq. ( Irv ing Atkins, Esq.,

o f  couuse l ) .

ISSUE
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FINDINGS OF FACT

1. Pet i t ioners, Athanaslos and NikoLetta Koutsothanasls,  JointJ-y f l led a

1977 New York State ResLdent Income Tax Return, with New York City resident

lncome tax, on which business income of $1.3,950.00 and a loss from rental

property of $2,089.00 were reported. Attached to sald return l tas a 1977 New

York State Unincorporated Business Tax Return report ing a net prof i t  of  $13r950.00

from a grocery store business. Sald return l lsted both pet l t loners t  names as

the taxpayers and the return was sLgned by Mr. KoutsothanasLs.

2. On Septenber 20, 1979, the Audit  Divis ion issued a Statement of Audit

Changes to petitioners for the 1977 tax year. Said Statement. resulted from a

field audit, uslng the cash avail,ablllty netho<l of income reconstructlon, that

found that pet i t ioners had addit lonal income for the year ln issue of $45,301.00.

The additlonal income and another adJustment oli $550.00, which is not contested

by pett t ioners, conprise the net adJustment of $45r851.00 for New York State

and New York City personal income tax. The un:Lncorporated business tax net

ad jus tment  o f  $43,091.00  lnc ludes  the  add l t iona l  income o f  $45,301.00  less  an

addit lonal al lowance for taxpayerrs services of $2,210.00. Penalt ies were

asserted pursuant to sect ions 685(b) and 685(c) of the Tax Law for both New

York State personal lncome tax and unincorporated business tax. Penaltles for

New York City personal income tax were assertecl  pursuant to sect lons T46-185.0(b)

and T46-185.0(c) of  the Mninistrat ive Code of the Clty of New York.

3. A Not ice of Def lc iency was issued on January 30, 1980 to pet l t loners

for L977 asserting additional New York State zrrLd New York City personal lncome

tax of 7 1476.43 plus penalty and interest.  A Not lce of Def ic iency was lssued

on the same date to petLtioner Athanaslos Koutsothanasis for 1977 asserting

addit ional unlncorporated business tax of $2,422.81, plus penalty and interest.
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4. At a pre-hearing conference on March 24, 1981, the Audit  Divls lon

recomputed pet.itionersf personal income tax and unincorporated buslness tax ag

lf each petitioner had flled separate personal and unlncorporaEed buslness tax

returns. The total net adjustment amounts noted in Finding of Fact tt2tt were

not changed by this recomputation. The Department of Taxatlon and Finance

adopted the recomputat ion ln i ts Answer to pet i t lonersr Perfected Pet l t lon.

Sald Answer sets forth the lLabi l i t ies asserted ref lect ing such recomputat ion

as  fo l lows- :

( 1) Prr
(H)
(w)

(2)uBr
(H )
(w)

Addlttonal
Tax Due

$1 ,870 .36
3 ,633 .42

721 .66
1 ,177 .00

Penalty
685 (b )  &  ( c )

(b )  $  e3 .52
(b & c)  r9r .92

(b )  36 .08
(b  &  c )  7 t . 82

Interest to
A p r l l  1 5 ,  1 9 8 1

$47  6 .e4
926.52

L84.02
300 .14

Total

$2 ,440 .82
4 ,75 r . 86

94L .76
1 ,548 .96

5. The cash availabLllty anal-ysis prepari:d by the Audlt Divlslon during

the course of Lts audl- t  showed total  cash avaiLable to pet l t loners from gross

buslness receipts and rental  property of $69,9j25.00. Sald analysis showed that

pet l t ioners had total  cash requlrements during L977 of.  $115,226.00, leavlng

unexplaLned funds of $45,301.00. The Audlt  DLrr isLon treated these unexplalned

funds as addlt ional income taxable to pet l t loners.

6. Mr. Koutsothanasis maintained that he had additional sources of funds

Ln L977 from nontaxable sourcesr such as loans and cash on hand' whLch were not

t  
Th. propriety of said recomputat ion ls not

the Department accepted such recomputatlon and
accordingly ln lts Answer.

at issuer herein, inasmuch as
reduced the notices of defl-ciency



-4-

taken into considerat ion in the Audit  Dlvls ion's calculat ions. He also contended

that he was not engaged ln an unincorporated buslness durlng L977 and that most

of his tlne was occupied by converting a two-family house that he owned Jolntly

with hls brother into four rental unlts. No documentary evldence was lntroduced

at the hearing or wlthln the period allowed aftex the hearing to suPPort these

content lons.

CONCLUSIONS OF LAW

A. That the burden of proof is upon petiEioners to show wherein the audLt

adjustments are erroneous or improper (Sect lon;s 689(e) and 722 (a) of the Tax

Lawl sect lon T46-189.0(e) of the Adninlstrat lv, :  Code of the City of New York).

Since petitioners have not submitted any credllcle evLdence to support their

al-legatlons, they have not establlshed that the audit adjustments rf,ere erroneous

or improper.

B. That the Not ice of Def lc iency lssued on January 30, 1980 to pet i t loners,

Athanasios and Nikoletta Koutsothanasls, asserting New York State and New York

City personal income tax (PIT) in the nodlfled anounts not,ed in Findl-ng of Facc

rr4t', plus addltional penalty and int.erest lawfrrlly due, is sustalned. The

Notlce of Def ic iency issued on January 30, 1980 to pet l t ioner Athanasl.os

Koutsothanasls asserting New York State unincor:porated business tax is reduced

to include only those amounts due from Mr. KoutsothanasLs for unincorporated

buslness tax (UBT) r plus addltional penalty and lnterest lawfully due, as shown

in Finding of Fact rr4rr .  Mr. Koutsothanasls cannot be held l lable for unincor-

porated buslness tax whi-ch may be due from }ks. Koutsothanasis.

C. That no decision ls rendered regarding; unincorporated busl.ness tax

al legedly due from Mrs. Koutsothanasis as a Not ice of Def ic iency assert ing said

tax was not issued pursuant to sect lons 681 and 722 of the Tax Law.



D .

granted

granted,

DATED:
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That the petit,ion of Athanaslos and l(ikoletta Koutsothanasis ls

Eo the extent indicated Ln Concl-usion of Law "8" and that' excePt as

the pet i t lon is ln al l  other respects, denied.

Albanyr New York STATE T'AX COMMISSION

Ft B ,,9 1gB4 --R"M%
PRESIDTNT

.'---l-;

COMMISSIONER

brrNl


