
STATE OF NEW YORK

STATE TAx COMMISSION

In the Mat. ter of  the Pet i t ion
o f

H. Paul & Helen Korneffel

fo r  Redeterminat ion  o f  a  Def ic iency  or  Rev is ion
of a Determinat ion or Refund of Personal Income &
UBT under Art ic le 22 & 23 of the Tax Law for the
Y e a r s  1 9 7 8  &  1 9 7 9 .

AT'FIDAVIT OF MAITING

State of New York ]
s s .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commissi-on, that he is over 18 years of age, and that on the
18th day of January, 1984, he served the within not ice of Decision by cert i f ied
maiJ- upon H. Paul & Helen Korneffel ,  the pet iLioners in the within proceeding,
by enclosing a true copy t .hereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

H. PauI & HelerrKorneffel
44  Bacon Rd.
Head o f  Harbor ,  NY 11780

and by deposit ing same enclosed
post off ice under the exclusive
Service within Lhe State of New

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

in a postpaid properly addressed wrapper in a
care and custrrdy of the United States Postal
York .

tha t  the  sa id  addressee is  the  pe t i t ioner
forth on said Ltrapper is the last known address

Authorized to administer oaths
pursuan

to before me this
day of January, 7984.

aw sec t ion  1



STATE 0F NEI{I Y0RK

STATE TAX COMMISSION

In the Matter of the Petit ion
o f

H. PauI & Helen Korneffel
AFFIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal fncome &
UBT under Art ic le 22 & 23 of the Tax Law for the
Y e a r s  1 9 7 8  &  1 9 7 9 .

St.ate of New York ]
s s . :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over t8 years of age, and that on the
18th day of January, 7984, he served the within not ice of Decision by cert i f ied
mai l  upon Melvin Turk, the representat ive of Ehe pet i t ioners in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
vr rapper  addressed as  fo l lows:

Melvin Turk
521 5th Avenue
New York,  NY 10017

and by deposit ing
pos t  o f f i ce  under
Service within the

That deponent
o f  the  pe t i t ioner
Iast known address

same enclosed in a postpaid properly addressed wrapper in a
the exclusive care and custody of the United States Postal

State of New York.

further says that the said addressee is the representat ive
herein and that the address set forth on said wrapper is the

of  the  represenLat ive  o f  the  pe t i t ioner .

Sworn to before me this
18th day of January, 1984. F "'t ,

Authorized to administer oaths



STATE OF NEW \ /ORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January 18, 1984

H. Paul & HeleneKorneffel
44 Bacon Rd.
Head of  Harbor ,  NY 11780

Dear  Mr .  &  Mrs .  Kornef fe l :

P lease take  no t ice  o f  the  Dec is ion  o f  the  StaLe Tax  Commiss ion  enc losed
herewith.

You have now exhausted your r ight of  review a[ the administrat ive level.
Pursuant to sect ion(s) 690 & 722 of the Tax L,aw, a proceeding in court  to
review an adverse decision by the State Tax Crmmission may be inst i tuted only
under Art ic le 78 of the Civi l  Pract ice Law anJ Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax drre or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept. Taxation and .liinance
law Bureau - Lit igation Unit
Building i/9, State Campus
Albany, New York 72227
Phone / l  (518) 457-2070

I /ery truly yours,

IJTATE TAX COMMISSION

cc:  Pet i t ionerrs  Representat ive
Melvin Turk
521 5th Avenue
New York, NY 10017
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
:

o f
:

tI. PAUL AND HELENE KORNEFFEL DECISION
:

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax and Unincorporated :
Business Tax under Articles 22 arrd 23 of the
Tax Law for the Years 1978 and 1979. :

Pet i t ioners, H. Paul and l le lene Korneffel ,  44 Bacon Road, Head of l larbor,

New York 11780, f i led a pet i t ion for redeterminatLon of a def ic iency or for

refund of personal income tax and unincorporated business tax under Articles 22

and 23  o f  the  Tax  Law fo r  the  years  1978 and 1979 (F i le  Nos.  38089 and 38270) .

A formal hearing was held before Doris SteLnhardt,  I lear ing Off icer,  at  the

off lces of the State Tax Commission, Two l ' Ior ld Trade Center,  New York, New

York, on August 12, 1983 at 9:45 A.M. Pet i t ioners appeared by Melvin Turk,

CPA. The Audit  Di.v is ion appeared by John P. Dugan, Esq. (Wil l tarn Fox, Esq.,  of

counsel)  .

ISSUES

I. Wtrether the Audit  Dlvis ion properly disal lowed a theft  loss of $9,900.00

cl-alned on pet i t ionersf 1978 personal income tax return, for lack of substant lat ion.

I I .  Whether,  for personal incorne and unincorporated business tax Purposes,

the Audit  Divis ion properJ-y treated as addit ional,  unreported lncome in 1978

and 1979 the amounts of $L7,739.00 and $23,220.00, respect ively,  represent ing

for each of such years the excess of pet i t ioners t  deposits to thelr  accounts

over i -ncome reported, plus est imated cash l iv lng expenses of $9,620.00.
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FINDINGS OF FAC'T

1. Pet i t ioners, I I .  Paul and Helene Korneffel ,  f i l -ed New York personal

income tax and unineorporated buslness tax returns for the years under consider-

at ion. Pet i t ionersr unlncorporated buslness tax returns ref lected net income

derived fron Plyrnouth Gas Servlce, a gas heati:ng inst.allation and repair

buslness operated by Mr. Korneffel  as a sole proprietor.  0n federaL Schedule E

(Supplenental  Income Schedule),  appended to pet i t ionersr unincorporated buslness

tax returns, they reported l -osses from Hochberg & Korneffel ,  a partnershlp

engaged ln the rental of real property.

2.(a) On June 17, 1982, fol lowing a f ie ld audit ,  the Audit  Divis ion issued

to pet i t ioners a Not ice of Def ic iency, assert ing addit lonal personal incone tax

under Articl-e 22 of the Tax Law for the years 1978 and 1979 in the amount of

$5,188.00 pl-us interest and penalty pursuant t ,c sect ion 685(b).  On the same

date, the Audlt  Divls ion issued to pet i t ioners a second Notlce of Def icLerclr

assert ing addit ional unincorporated business tax under Art ic le 23 for 1978 and

1979 in the amount of $1,854.59 plus interest and penal- ty pursuant to sect ion

68s(b ) .

(b) On January 31, L982, Melvln Turk (pet i t ionerst representat ive ln

thls proceeding) had executed on petitlonersr behalf a consent extendlng the

period of limitation for assessment of personal income and unincorporated

business taxes for the year 1978 to Aprl1 15, 1983. Said consent htas val idated

by the Audit  Divis ion on February 2, 1982.

(c) The Audit Division dlsal-lowed in fulL a theft loss in the sum of

$9,900.00 claimed by pet l t f -oners on their  1978 personal lncome tax return. In

addit ion, a cash avai labi l i ty test conducted by the f ie ld examlner al legedly
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dlscl-osed addit ional,  unreported income of $I7,739.00 and $231220.00 for 1978

and L979, respectively, which amounts were held subject to personal income tax

and unincorporated business tax. The method enployed in arrivlng at such

amounts ls sumnarized below.

Deposits to savings accounts
Deposits to checking account
Funds needed for cl-osing (related

to partnership)

Husbandts income
Wifers net wages

Def ic i t
Add: estimated cash living expenses*

ADDITIONAL, UNREPORTED INCOME

food
pocket money
contr ibut lons (per return)
gasoline
miscellaneous

* Estlmated cash living expenses (annually, family

r978

$11 ,723
L5,365

$36 ,  088

$20 ,430
7 ,539w

$  8 ,  119
g ,620

s l7 ,739

r979

$  9 ,935
29,667

$38 ,602

$23 ,850
L , r52

606Z

$13 ,600
9 ,620

$23,220

of four)

$5 ,200
2 ,  090

300
1 ,040

3. Petit.ioners were married in Germany in llay, 1954, while l"tr. Korneffel

was serving in the Unlted States Army. Mrs. K,orneffel ts faml- ly is rather

aff luent and bestowed upon pet i t loners var lous gi f ts on the occasions of their

engagement and marriage. Incident to Mr. Korn,effel-fs discharge, the Arny

transported his personal ef fects,  lncluding the gi f ts,  back to the Unlted

S ta tes .

Throughout pet i t ionerst marr iage, Mrs. Korneffelrs family has cont inued

to gLve them numerous gifts of value, such as llummel and Rosenthal flgurines'
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ster l tng si lver f latware, crystal  and china, and jewelry.  A11 of the gi f ts

were purchased in Germanyr and either hand carried by vlsiting relatives or

air-shipped to the U.S. Pet i t ioners nere unable at the t ine of the audit  or of

the hearing to produce any customs receipts or other documents showing duty

pa id .

Peti.tioners did not special-l-y insure these gifts, as they considered

the premlums unaf fordable.

4. On November 6, 1978, pet i t ionersr residence was burglar lzed and

thoroughly ransacked. In their initial statements to the Suffolk County

po l l ce ,  pe t i - t loners  repor ted  tha t  $6 ,000.00  in  cash and $14,000.00  wor th  o f

jewelry had been taken. They were unabLe to imnediacely identify all the items

stolen, because of the state of disarray of their  home and also because many of

the objets drart  were not displayed but packed away in boxes.

After straightening the house and exaninlng their belonglngs, petitioners

dlscovered that the cash reported as stolen ha,cl been previously deposited to

their  account,  but that many of the gi f ts fron Mrs. Korneffelrs family were

nissing. They est imated their  total  loss at $20,000.00; taklng lnto account

the $10,000.00 reimbursed by thelr insurer (the maximum amount recoverabl-e

under their  pol icy),  pet l t loners accordingly deducted $9'900.00 as a theft

l o s s .

5. After corresponding wlth Mrs. Korneffelrs fani . ly,  pet i t l -oners eventual ly

compiled a list of all the ltems stolen: approxlmately 31 llumnel figurines; 9

I lutschenreuter f igur ines; 4 Rosenthal f igur lne:s;  5 Meissen f igur ines; 2 ster l ing

si lver eandelabra; a f ive-piece ster l ing si l -ver coffee and tea service; 6 Poole

goblets;  a six-piece cordial  set;  s i lver f latware, 20 six-plece place sett lngs;
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Rosenthal chlna, sett ing for twelve; 7 r lngs, 2 watches, t ie plns, 8 sets of

cuff  l tnks and I  cameo pin; 32 l {aterford crystal  glasses; a stamp col lect lon;

and a coin colLect ion.

An antique dealer (who is a friend of petitioners) revlewed the

inventory, consulted reference books and retail establlshments, and estimated

the replacement cost of  aL1 the above-described i tems at $1161220.00. In

connect ion with pet i t lonerst Lnsurance claim, pet i t ioners also submltted the

lnventory to Nat ional Adjustment Co.,  who est imated the total  loss at $60'000.00.

6. With respect to the Audit  Divis ion's cash avai labi l i ty test '  pet i t ioners

dispute only one i ten in the analysis of deposits:  a deposit  to theLr cheeking

account on Apri l  3,  1979 Ln the sum of $8 1728.50, whlch amount,  they claim, was

not unreported income derived fron Plymouth Gas Servlce.

From t ime to t ime, Mrs. Korneffelrs p,arents wired funds dlrect ly fronr

their bank account in Germany to their daughte:rts account ln New York. For

example, on August 18, 1978, they wlred $9,519.01 from their  account at Landesbank

Rheinland-PfaLz to Mrs. Korneffelrs account at Century Federal Savi-ngs in

Gentereach. Sometime prior to April 2, 1979, l '[rs. Kornef felrs fanily agaln

wired approximately $9r000.00 to her account;  on Apri l  2,  she withdrerf ,  $8'000.00

of such sum; and on Apri l  3,  a deposit  of  $8,7iU8.50 was made to pet i t ionersl

checking account.

CONCLUSIONS OF LAW

A. That in accordance wlth Treasury Regu-Lat ions sect lons 1.165-7(b) and

1.165-8(c ) ,  the  amount  o f  a  the f t  loss  i s  the  -Lesser  o f  (1 )  the  fa i r  marke t

value of the subject property i rnmedLately befo::e the theft ,  or (2) i ts adjusted

basis; such amount must be reduced by any insu::ance or other compensation

received for the loss. Further, the deduction allowable under Internal- Revenue
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Code sect ion 165(a) is l in l ted to that port ion of the loss whlch ls in excess

of  $100.00 .  Code sec t ion  165(c ) (3 ) ,  as  ln  fo r ,ce  fo r  the  years  a t  i ssue,  S ince

petitioners acquired all the items stolen from them by gift, their basis in the

property is the adjusted basis of the donors (,cr the last preceding owner who

acquired the property other than by gi f t ) ,  or Ehe falr  market value of the

property at the time of the gift, whichever is lower. Cotle sections 1011 and

1015(a).  Pet i t loners have come forth wlth est lmates by dislnterested third

part i .es of replacement cost,  and of faLr markeE value just pr ior to the burglary.

Notwlthstanding that such figures are inexact iand that petitioners have offered

no proof of their  adjusted basis in the properry,  thLs evldence clear ly supports

the reasonableness of their  deduct lon of $9r90().00 by reason of the theft .

B. That pet i t ioners have establ- ished thar:  $8,000.00 of the total  deposlt

made to their  checking account on Apri l  3,  1979 const l tuted a gi f t  to them fron

Mrs. Korneffel ts parents; such anount is thus not properly subject to personal

income and unincorporated buslness tax. On the other hand, petitioners have

offered no explanation for the remal-ning discrepancles between the amount of

thelr reported income and the amount of thelr deposits plus estimated cash

l i v ing  expenses .  These d isc repanc les ,  $L7,739. ,00  fo r  1978 and $ I5 '22O.00 fo r

1979, must therefore be eonsl-dered additLonal, unreported l-neome for said

years, subJect to personal income and unincorporated business tax.

C. That petitioner Hel-ene Korneffel is not llable for unincorporated

business tax and the Audir DlvLsion is directecl Eo remove her name from the

Notice of Def ic iency insofar as 1iabi l l ty for s iuch tax ls concerned.

D. That the petition of H. Paul and llelerLe Korneffel is granted to the

extent indicated in ConclusLons of Law rrArr, rrBr'r and ttCtt; the notices of deflciency



issued on June 17, 1982 are to be

modif ied, the def ic l-encies are in

DATED: Albany, New York

JAN 1 B 1984
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modified acc,ordlngly; and except as so

al l  other respects sustained.

STATE T.AX COMMISSION

- -Q" / to :cZ-G- - te ( , -
PRESIDEI\IT


