
STATE OF NELI YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Char les  S .  K les i tz ATFIDAVIT OF MAIIING

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of NYS & NYC fncome
Tax under Art ic le 22 of the Tax law and Chapter 46,
Ti t le T of the Administrat ive Code of the Citv of
New York  fo r  the  Year  1978.

State of New York ]

County  o f  A tbany  )  " t '  
'

David Parchuck, being duly sworn, deposes and says that he is an employee
of the SLate Tax Commission, that he is over 18 years of age, and that on the
18th day of January, 1984, he served the within not ice of Decision by cert i f ied
mai l  upon Char les  S .  K les i tz ,  Lhe pe t i t ioner  in  the  w i th in  p roceed ing ,  by
enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed
a s  f o l l o w s :

Char les  S .  K les i tz
1 1 5 - 1 6  1 2 7 r h  S r .
S. 0zone Park, NY 71420

and by deposit ing same enclosed
post off ice under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
18th day of January, 1984.

in a postpaid properly addressed wrapper in a
care and gust, :d!  of  the United States Postal
Y o r k .

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

F;
Authorized to administer oaths

s e c t i



STATE OF  NEW YORK
STATE TAX COMTVI ISS ION

ALBANY,  NEW YOFIK  12227

January 18, 1!184

Char les S.  K les i tz
115 -16  127Lh  Sr .
S. Ozone Park, NY 77420

D e a r  M r .  K l e s i t z ;

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant  to  sec t ion(s )  690 & 1312 o f  the  Tax  Law,  a  p roceed ing  in  cour t  to
review an adverse decision by the State Tax Comrnission may be inst i tuted only
under Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in
the Supreme Court of the State of New York, Atbany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept. Taxation and Finance
Law Bureau - I i t igation Unif,
Building 119, State Campus
Albany, New York 1,2227
Phone /f (518) 457-2A70

Very truly yours,

ISTATE TAX COMMISSION

cc: Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter the Pet i t ion

CHARIES S. KIESITZ

for Redeterminat ion of a Def ic iency or for
Refund of New York State and New York City
Personal fncome Taxes under Art ic le 22 of Lhe
Tax law and Chapter 46, Ti t le T of the
Administrat ive Code of the City of New York
fo r  the  Year  1978.

o f

o f

DECISION

Pet i t ioner ,  Char les  S .  K les i tz ,  115-16 127th  St ree t ,  South  Ozone Park ,  New

York  I I420,  f i l ed  a  pe t i t ion  fo r  redeterminat ion  o f  a  de f ic iency  or  fo r  re fund

of New York State personal income tax under Art ic le 22 of the Tax law and New

York City personal income tax under Chapt.er 4r i ,  Ti t . le T of the Administrat ive

Code of the City of New York for rhe year 1978 (Fi le No. 342t4).

A smal l  c laims hearing was held before A.LIen Caplowaith, Hearing 0ff icer,

at the off ices of the State Tax Comnission, Tr,ro l {or ld Trade Cenf,er,  New York,

New York ,  on  Apr i l  20 ,  1983 a t  10 :45  A.M.  PeL i t ioner  appeared pro  se .  The

Aud i t  D iv is ion  appeared by  John P.  Dugan,  Esq"  (Anna Co le l lo ,  Esq. ,  o f  counse l ) .

ISSUE

Whether pet. i t ionerrs stock invesLment reiated expenses are properly

deduct ible from gross income in determining acl justed gross income or are such

expenses deduct ible solely as i temized deduct j  ons

FINDINGS OF FACT

1.  Char les

State fncome Tax

for  the year  1978

S.  Kles i tz  (here inaf ter  pet i t ioner)  t imely  f i led a New York

Resident Return (I, / i th City of New York Personal Income Tax)

whereon he repor ted h is  occupat ion as t tsecur i t ies t rader t t .



Pursuant to Schedule A of

fo l low ing :

-2 -

sa id  re tu rn ,  h is tctal  income was comprised of the

Interest income
Dividends
Business income
SaIe or exchange

Total  Income

2.  Pet i t ioner 's  repor ted

of expenses incurred relat ive

secur i t ies  fo r  h is  own account

Schedu le  C,  were  as  fo l lows:

o f  cap i ta l  asse ts

business loss of

to his activit ies

. Such expenses,

AUOT]NT

s  168 .00
2 ,462 .00

(7  , 639 .00 )
29  , 781 .00

$2A,ll2-99-

$ 7 , 6 3 9 . 0 0  w a s  c o m p r i s e d  s o 1 e l y

of purchasing and sel l ing

as reported on his Federal

ITEM

EXPENSE

fnterest on margin account
Investment publ icat ions
Travel
Telephone
Of f i ce  supp l ies

Total

AMOI]NT

$6 ,472 .67
535  . 88
472 .90

92 .83
64 .77

3. 0n January 5, 1981, the Audit  Divis ion issued a Statement of Audit

Changes to pet i t ioner wherein his securi t ies r :elated expenses of $7 ,639.00 were

al lowed as i temized deduct ions based on the e>lplanat ion incorporated therein as

f o l l o w s :

I tYou do not qual i fy as a trader in s,ecuri t ies since you do not
trade with the frequency necessary to be a trader.

Therefore, Schedule C expenses must be claimed as i temized
deduct ions .  We have d isa l lowed the  s tanc la rd  deduct ion  o f  $2 ,400.00
since your i temized deduct ions exceed the standard deduct ion. ' r

Accordingly,  a Not ice of Def ic iency $as issued against pet i t ioner on

Apr i l  8 ,  1981 asser t ing  add i t iona l  New York  S ta te  persona l  income tax  o f

$316.18 ,  add i t iona l  New York  C i ty  persona l  income tax  o f  $94.78 ,  p lus  in te res t

o f  $ 6 8 . 5 3 ,  f o r  a  t o t a l  d u e  o f  5 4 7 9 . 4 9 .
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4.  Pet i t ioner  contended tha t  h is  ac t i v i t ies  qua l i f ied  h im as  a  secur i t ies

t ' t r a d e r t t  s i n c e :

(a )  he  bought  and so ld  secur i t ies  fo r  h is  own account l

(b) he was pr imari ly interested in prof i ts generated by market changes

rather than dividend or interest incomel

(c )  the  pro f i t s  f rom secur i ty  sa les  $ /e re  h is  p r inc ipa l  source  o f

income I

(d) he devoted a substant ial  amount of t ime and effort  to this end;

(e) he had substant ial  investment ex,penses attendant to these operat ions,

including substant ial  margin account interest incurred to carry securi t ies

he ld  on  specu la t ion .

5 .  Pet i t ioner  a l leged tha t  he  has  been i l  secur i t ies  t t t rader "  s ince  1976

and that dur ing 1978 he spent approximately thir ty (30) hours per week on

securi ty investment related act iv i t ies. Such act iv i t ies consisted of buying

and read ing  inves tment  pub l i ca t ions ,  mak ing  dec is ions ,  v is i t ing  l ib ra r ies  and

brokerage houses to secure research mater ial  ,zrnd keeping dai ly records.

6 .  Pet i t ioner  d id  no t  ma in ta in  a  bus iness  o f f i ce .  H is  ac t iv i t ies  r , re re

car r ied  on  a t  h is  persona l  res idence.

7 .  0n  pe t i t ioner 's  1978 Federa l  Schedu le  D (Cap i ta l  Ga ins  and Losses) ,  he

reported one short- term and three long-term transact ions. The short- term

transact ion and the most subst.ant ial  long-term transact ion reported had sales

dates  o f  December  27 ,  1977.  The two remain ing  long- te rm t ransac t ions  occur red

in  August ,  7978.  Pet i t ioner  tes t i f ied  tha t  he  had made no secur i ty  purchases

dur ing  7978.
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CONCIUSIONS OF IAId

A.  That  a  t rader  in  secur i t ies  i s  a  person who buys  and se l l s  secur i t ies

in frequent and continuous operations for his own account rather than for the

account of customers (as dist inguished from a dealer in securi t ies) to such

extent that he may be said to be regular ly engaged in such act iv i t ies as a

trade or business. He must be act ively and cont inuously occupied in the

purchase and sale of securi t ies, with his t ime and energy devoted to such work.

I f  he  main ta ins  an  o f f i ce  and employs  ass is tan ts ,  those fac ts  a re  s ign i f i can t ,

but  not  conclus ive [ (Kales v .  c .  .  r .R.  ) ,  (cA-6)  ag-1 usTc ] t9255,  101 F.2d 351 .

B. That an investor in securi t ies j -s a person whose act iv i t ies ei ther are

I imited to occasional t ransact ions for and on his own account and are less than

those required in a trade or business, or i f  h is investments and transact ions

are extensive, a person who merely passively receives the dividends and interest

t h e  d e t a i l s  b e i n g  t a k e n  c a r e  o f  b y  o t h e r s  ( I l l g i n s  v .  C . I . R ,  3 1 2  U . s .  2 7 2 , 4 7 - I

usTc f l9233).

C. That a trader who meets the above tests (Conclusion of law "A",  supra)

may deduct his expenses (exclusive of commiss: i -ons) from gross income in deter-

mining adjusted gross incone within the meaning and intent of  sect ions 62 and

162 of the InLernal Revenue Code.

D. That an investor may only deduct

nonbusiness i temized deduct ions within

the fnternal Revenue Code.

expenses (exclusive of commissions)

meaning and intent of  sect ion 212

h is

theA S

o f

E. That pet i t ionerrs act iv i t ies relat ing" to the buying, owning and

sel l ing of securi t ies were not so extensive as to const i tute the carrying on of

the  bus iness  o f  a  L rader  in  secur i t ies .  Accord ing ly ,  pe t i t ioner 's  ac t i v i t ies

must be character ized as those of an investor.  As such, the expenses at issue
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here in  a re  deduct ib le  as  i temized deduct ions .  (See Mat te r  o f  R .  F i tzgera ld ,  15

T . C . M .  1 4 5 0 .  )

F .  That  the  pe t i t ion  o f  Char les  S .  K Ies iLz  ts  den ied  and the  Not ice  o f

Def ic iency  da ted  Apr i l  B ,  1981 is  sus ta ined,  together  w i th  such add i t iona l

interest as may be lawful ly owing.

DATED: Albany, New York STATE TAX C0MMISSION

JAN 1B 1984
PRESIDENT

AK
t\

COMMISIJI


