
STATE OF NEW YORK

STATE TAX COMMISSION

fn the Matter of the Pet i t ion
o f

hr i l l i am T.  Ke l l y

for Redeterminat ion of a Def ic iency or for Refurnd
of New York State Personal Income Tax and
Unincorporated Business Tax under Art ic les 22 and
23 of the Tax Law and New York City Personal fn, :ome
Tax under Chapter 46, Ti t le T of the AdministraEive
Code of the City of New York for the Years 1978 and
L 9 7 9 .

Wi l l iam T.  Ke l l y
9302 Ridge Blvd.
Brooklyn, NY 77209

and by deposit ing same enclosed
post off ice under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
of the pet i t ioner.

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
31st day of December, 1984, he served the withiLr not ice of Decision by
cert i f ied mai l  upon Wil l iarn T. Kel ly,  the pet i t ioner in the within proceeding,
by enclosing a true copy thereof in a securely seared postpaid wrapper
addressed as  fo l lows:

AFFIDAVIT OF MAITING

in a postpaid properly addressed wrapper in a
care and custodlg of the United States Postal
York .

that the said ar ldressee is the pet i t ioner
forth on said wr:apper is the last known address

Sworn to
31s t  day

Authori
pursuant

before me

o administer oaths
Tax Law sect ion 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter

I{ i11iam

the Pet i t ion

KelIy

o f
o f
T .

AFFIDAVIT OF MAITING
for Redeterminat ion of a Def ic iency or for Refund
of New York State Personal Income Tax and
Unincorporated Business Tax under Art ic les 22 and
23 sf the Tax Law and New York City Personal fncome
Tax under Chapter 46, TitLe T of the Administrative
Code of the City of New York for the Years 1978 and
1 9 7 9 .

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
31st day of December, 7984, he served the within not ice of Decision by
cert i f ied mai l  upon Theodore Harr is,  the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Theodore Harr is
51  Mad ison Ave.
New York, NY 10010

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the represenLative
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
3 ls t  day  o f  December ,  1984. ,g"^ -//z- z*z
Authori administer oaths
pursuant o Tax law sect ion 774



STATE OF NEW YORK
STATE TAX COMMIS:SION

ALBANY, N EW YOR K 't2227

I lecember 31, 1984

tJilliam T. Kelly
9302 Ridge B1vd.
Broohllm, NY 11209

Dear Mr. Kelly:

Please take notice of the Decision of tbe State Tax Comission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to section(s) 590, 722 & 13L2 of the Tax Law and Chapter 46, Title T
of the Administrative Code of the City of New Yorh, a proceeding in court to
review an adverse decieion by the State Tax Cornnission nay be iastituted only
under Article 78 of the Civit Practice Law and ,Rules, and must be corrnenced in
the Suprene Court of the State of New York, Albany County, within 4 months fron
the date of this notice.

Inquiries concerning the conputation of tax due or refund allowed in accordance
with this decision nay be addregsed to:

l{YS Dept. Taxation and Finance
Law Bureau - Litigation Uroit
Building #9, State Caqrus
Al-bany, New York 12227
Phoue # (518) 457-2070

Very truly yours,

ST,{TE TN( CO}TMISSION

cc: Petit ionerrs Representative
Theodore Harris
51 lladison Ave.
New York, NY 10010
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAx COMMISSION

In the Matter of the Pet i t ion

o f

WILLIAM T. KELLY

for Redeterninat ion of a Def ic iency or for
Refund of New York State Personal Income Tax
and Unincorporated Business Tax under Articles
22 and 23 of the Tax Law and New York City
Personal Income Tax under Chapter 46' Title T
of the Adninistrative Code of the Clty of New
York for the Years 1978 and 1979.

DECISION

Peti t ioner,  Wil l iam T. Kel ly,  9302 Ridge Boulevard, Brooklyn, New York

11209, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

New York State personal income tax and unincorporat,ed business tax under

Artlcles 22 and 23 of the Tax Law and New York City personal income tax under

Chapter 46, Title T of the Adminj-strative Code of the City of New York for the

years L978 and 1979 (Fi le No. 36025).

A fornal hearing was held before Doris E. Steinhardt,  I lear lng Off icer '  at

the offices of the State Tax Commission, T\so W:rld Trade Center, New York, New

York, on June 8, 1984 at 9:15 A.1,1.,  with al l  bniefs to be subnit ted by September 4,

1984. Pet i t ioner appeared by Theodore Harr is,  Esq. The Audit  Dlvis ion appeared

by John P. Dugan, Esq. (Patr lc ia L. Brumbaugh, Esq.,  of  counsel) .

ISSUES

I. Whether for New York State and New Yo:rk City personal incoue tax

purposes and for unincorporated business tax purposes, pet i t loner real ized

addit ional,  unreported income in 1978 and 1979 as disclose{ by a sales tax

exaurinat ion conducted of Kel lyts Tavern.



I I .  Whether for New York

purposes, pet i t , ioner real ized

of garnbling wlnnings.
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State and New York City personal income tax

additional, unreported ineome in 1979 ln the form

FINDINGS OF FACT

1. On October 7, 1981, the Audit  Divis lon issued to pet i t ioner '  Wll l ian J.

(sic) Ke1ly,  a Not ice of Def ic ienclr  assert ing addLt ional New York State

personal income tax, unincorporated buslness t,ax and New York City personal

income tax under Artlcle 22 of the Tax Law, Art.iele 23 of the Tax Law and

Chapter 46, Title T of the Adurinistrative Code of the City of New York, resPec-

t ively,  for the years 1978 and L979 in the combined amount of $7'22I.00, plus

interest. A Statement of Personal Incone Tax ,Audit Changes and a Statement of

Unincorporated Business Tax Audi.t Changesr pre.riously issued to petltloner on

NIay 27, 1981, advised pet i t loner that | taddit ioraal incomett  as found upon a sales

tax audlt, was deemed subject to New York State and City personal income tax and

unincorporated business tax. The conputation 'of the taxes due is sunmarized

below.

(a) Personal income tax

Additional lncome per sales tax audlt
Taxable income previously stated
Corrected taxable income

N.Y.S. tax on corrected taxable income
N.Y.C. tax on corrected taxable incone
Corrected tax
Tax previously reported
Additional tax due

r97 8

$  18 ,  200

$  5 ,207

$  6 ,968
(3 ,961 )

1979

$15  '  813 ' k
29,7 40

$44 ,553

$  4 ,485
1 ,  516

$  6 ,001
(3 ,409 )

$  2 ,592

*  F o r  t h e  p e r l o d  I / L - 8 / 3 I 1 7 9
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(b) Unincorporated buslness tax

Additional income per sales tax audit
Taxable business income previously stated
Corrected taxable income

Unlncorporated busLness
taxable income

Unincorporated business
Additional tax due

L978 r979

$ 18 ,  2oo $  1 5 , 8 1 3 t c
1 5 , 9 r 2

tax on corrected

$  1 ,854  $  1 ,428
tax previously rep,orted (944) (7L6)

$  910  $  7 r2

*  For  the  per iod  L lL -8 /3L /79

2. Subsequent to the issuance of the Not ice of Def ic l€Dclr  pet i t ioner

filed an amended 1979 U.S. Individual Income Tax Return whereon he reported:

(a) additional income consistlng of ganbllng wlnnings in the amount of $4'632;

(b) an increase ln the amount of $43 to the sales tax deductlon previously

clained; and (c) an increase of $3r 100 to the ganbl ing losses deduct lon previously

clained. As a result of these changes, and by way of such amended return,

petitioner sought a refund from the Internal R,evenue Service of $345.

In an amendment to lts ansrrer to the petitlon, the Audit Divisi.on

asserted a def ic iency against pet i t ioner in Ne,r York State and City personal

lncome tax for 1979, in addlt ion to that asserEed in the Not ice issued on

October 7, 1981, in the amount of $1,036. The addit ional def ic iency resulted

from an error in pet i t ionerrs computat ion of the maxLmum tax on personal

service incone and from the previously unreporEed ganbling wlnnings.

3. For the past 21 yearsr pet l t ioner has onrned and operated Kel ly 's

Tavern, a neighborhood bar and gr i l l ,  as a sole propriecorship. The tavern is

open for business 20 hours per day Monday throrrgh Saturdayr and 16 hours on

Sundays. Mr. Kelly is present on the premises approximately 15 hours daily;

when he is not present,  the bartender or bartenders on duty are responsibl-e for

col lect ing cash from patrons and r inging sales on the cash reglsters. Pet l t ioner
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offers to patrons free-of-charge a buffet of  s iandwiches and cold cuts each day

between 2P.yL. and 6 P.M. The tavern does not give guest checks to i ts Patrons.

4. From September, 1979 through Apri l ,  I980, the Audit  Divls lon conducted

an examinat ion of the books and records of Kel lyrs Tavern for the purpose of

ver i fy ing taxable sales reported for the perio,C September 1, 1976 through

August 311 1979. 0n November 1, L979t Mr. Kel ly executed a consent extending

the period of l i rni tat lons for assessment of sales and use taxes under Art ic les

28 and 29 of the Tax Law for the entire period under review to December 20'

1 9 8 0 .

Because Mr. Kel ly was not present at Ehe tavern during al l  i ts business

hours and his employees thus operated the cash registersr the examiner decided

to perforn a markup test to measure taxable sales. The examlner developed a

markup percentage for beer of 216.05 and for l lquor and wine of 292.042 he

anaLyzed pet i t ionerts purchases for the test p,sr iod June I  through August 31'

L979, al lowed a 15 percent margin for spi l lage, breakage and buybacks, and used

selli-ng prlces provlded by petitioner. (The examiner contrasted the computed

markups with the aggregate gross prof l t  of  151 percent ref lected on pet l t lonerts

federal income tax returns for the years L977 arrd 1978.) He treated one-half

of  pet i t lonerrs food purchases as furnlshed to patrons without charge and

appl ied a narkup of.  I25 percent,  based on off ice experience, to the remaining

food purchases.

By appl icat ion of these 'narkups to the respect lve categorles of

purchases for the audit period, the examiner c,f,mputed taxable sales' which when

compared to taxable sales reported, y lelded an error rate of 16.47 percent.
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Addit ional,  unreported taxable sales of $54,79L.56 lrere assessed, result lng in

s a l e s  t a x  l i a b l l i t y  o f  $ 4 , 3 8 3 . 3 2 ,  p l u s  i n t e r e s E . l

5.  Mr. Kel ly conferred with Michael Stein, a cert i f ied publ ic accountant

who had been rendering accounting services for him and for the tavern for

approximately tnenty years, with regard to the sales tax examlnation results.

Messrs. Kel1y and Stein were of the opinlon th,at taxable sales had been properly

reported for the perlod September 1, L976 through August 31, L979 and that the

proposed assessment was lncorrect.  Weighing t ine amount of the l iabi l i ty

against the eosts of protest ing the adjustmentrs,  honever,  i t  was deci.ded that

the assessment should be paid. On November 15, 1979, pet i t ioner executed a

Consent to Fixing of Tax Not Previously Determ:lned and Assessed, agreelng that

sales tax in the sum of $4,383.32 was due fron Kel lyrs Tavern for the period

September 1, 1976 through August 31, L979, and on or about the same date'  pald

such amount wlth interest.

6. After completion of the sales tax aud.it, an lncome tax examlner

computed the New York State and City personal income tax deficienclee at lssue

in this proceeding by treat ing addit lonal taxable sales revealed by the sales

tax audit  of  $18,200 fox 1978 and $151813 for 1979 (January 1 through August 31)

as addit ional t ,axable income real lzed by pet i t ioner ln such years; he also

treated the addit ional taxable sales amounts oE $18,200 and $15r813 as addlt lonal

taxable business income in 1978 and 1979; r€sp€ct ively,  subJect to unincorporated

business tax. The def lc iencies were thus computed solely with reference to the

sales tax examination results, and not by a neE worth analysis or an analysis

of bank deposits.

Fixed asset purchases and recurring expenrses r/ere also exanined but no use
was found due thereon.

I

tax
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7. Pet i t ioner was not informed at any poj-nt in the course of the sales

tax examination that the results would or might be eurployed to determine

personal lncome tax and unincorporated buslness tax deflciencles. He accordingly

mal-ntains that his decision not to contest the sales tax adjustments would have

been different had he been aware of the potenti-al personal l-ncome tax and

unincorporated business tax l labi l l ty (and potent ial  federal  income tax l iabi l l ty)

which would arise therefrom.

8. Pet i t ioner al leges that because the tervern employees were not constant ly

supervised, employee pi- l ferage of cash recelptr ;  was posslble and that this

possibility hras not considered in calculating t"he sales tax adjustments and

j-ncome tax deficiencies. Petitloner introduced no evidence to support hls

claim, and his accountant testified that he hacl not conducted any lnvestlgation

to reveal pl l ferage of cash.

9. Pet i t ionerrs amended 1979 federal  return was apparent ly submitted at

the request of the Internal Revenue Service. ll is reported ganbling winnings

consisted of two tr l fectas won at the Hialeah r:acetrack during a vacat ion Ln

Florida; his losses arose from wagers placed at. Hialeah and at the Meadowlands

racetrack in New Jersey. In cumulat ing the gambling losses used to offset the

ganbl ing winnlngs, pet i t ioner and Mr. Stein rer, ' iewed pet i t ionerrs losing

t icke ts .

By noti.ce dated March 29, L982, the Internal Revenue Service inforned

pet i t ioner that i t  accepted his amended return as f iLed and that his requested

refund of $345 was al lowed.

The Audit  Divis ion concedes the correc:tness of pet i t lonerts lncreased

sales tax deduct ion, but opposes his deduct ion of ganbl ing losses as unsubstan-

t la ted .
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CONCLUSIONS OF LAW

A. That the employment by the Audit Divil;ion of a purchase markup analysls

to determine additj-onal sales tax due from pet:Ltioner was rrarranted and proper

in view of the inadequacy of pet i t ionerfs reco::d keeping. Llhl le such methodology

is commonly used to calculate addit ional,  unreported taxable sales for purposes

of Art ic les 28 and 29r i t  ls also an appropriafe means of reconstruct ing a

taxpayerrs taxable income, and for purposes of Art ic les 22 and.23 there is no

obl igat ion on the part  of  the Audit  Divis ion to f i rst  at tempt a net worth or

bank deposits analysis.  (See Di lando v. Cornnr,_, 34 T.C.M. [CCH] 1046; Matter of

Carmen and Adel ia GarzLa, State Tax Coum., Junr:  29, 1983.) Pet i t ionerts

argument that he would not have agreed to and paid the sales tax liability had

he been made aware of the potenti-al income tax consequences thereof is untenable.

The hearing held herein afforded him a full opportunity to refute the markup

analysisr ;ret he failed to submit any evidence which would tend to show the

audit  results were ln error.

B. That pet i t ioner real lzed addit ional,  rrnreported income of $4,632 ln

L979 In the form of ganbling wlnnings but failed to substantiate clained

ganbl ing losses of $3,100.

C. That the pet i t lon of lJ i l l iam T. Kel ly ls denied, and the Not lce of

Def ic iency issued on October 7, 1981, as increirsed by the amended answer of the

Audit Division (Finding of Fact r'2rr) and subserluently reduced by a concessj.on

of the Audit  Divis lon (Finding of Fact "9t ' ) ,  is sustained.

DATED: Albany, New York STATE Tr\X COMMISSION

oEc 31 1994


