
STATE OF NEI,/ YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Istvan F. & Nora V. Kelemen

for Redeterminat ion of a Def ic iency or for Refund
of Personal fncome Tax under Art ic le 22 of the Tax
Law and Chapter 46, Ti t le U of the Administrat ive
Code of the City of New York for the Year 1977.

That deponent further says
herein and that the address set
of  the pet i t ioner .

Sworn to before me this
29th day of February, 1984.

AFFIDAVIT OF MAIIING

that the said addressee is the petit ioner
forth on said wrapper is the last known address

&t^o''" 
t, 

Z-

State of New York ]
ss . :

County of Albany ]

David Parchuck, being duly sworn, deposers and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
29Lh day of February, 1984, he served the within notice of Decision by
cert i f ied mail upon fstvan F. & Nora V. Kelemr:n, the petit ioners in the within
proceeding, by enclosing a true copy thereof i-n a securely sealed postpaid
wrapper  addressed as fo l lows:

Istvan F. & Nora V. Kelernen
3950 Hahn Ave.
Bethpage, NY 71774

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

(  ( 1
t o a nivter oaths

to Tax Law 'sec t i on  774



STATE OF NEW ' /ORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

February 29,  1984

Istvan F.
3950 Hahn
Bethpage,

& Nora V. Kelemen
Ave.
NY 7I7I4

Dear  Mr.  & Mrs.  Kelemen:

Please take not ice of  the Decis ion of  the Stace Tax Commiss ion enclosed
herewith.

You have now exhausted your r ight of review aE. the administrative level.
Pursuant to section(s) 690 & 1312 of the Tax Law and Chapter 46, Tit l-e U of the
Administrative Code of the City of New York, , l  proceeding in court to review
an adverse decision by the State Tax Commissi,)n may be instituted only under
Article 78 of the Civi l  Practice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Alban'f County, within 4 months from the
date of  th is  not ice.

Inquir ies concerning the computation of tax due or refund al lowed in accordance
wi th th is  dec is ion mav be addressed to:

NYS Dept. Taxation and lrinance
Law Bureau - Lit igation Unit
Building l l9, State Campus
Albany, New York 72227
Phone // (518) 457-2070

\rery truly yours,

SiTATE TAX COMMISSION

c c : Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t ion
:

o f
:

ISTVAI.I F. KELEMEN AND NORA V. KELEMEN DECISION
:

for Redetermlnat ion of a Def ic iency or for
Refund of Personal Income Tax under Article 22 i
of the Tax Law and Chaptet 46, Tltle U of the
Adrninistrat ive Code of the City of New York for 3
the  Year  L977.

z

Peti t loners, Istvan F. Kelemen and Nora V. Kelemen, 3950 Hahn Avenue,

Bethpage, New York LL7L4, f l led a pet i t ion for redetermlnat lon of a def lc iency

or for refund of New York State personal lncomr: tax under Article 22 of the Tax

Law and New York City nonresident earnings tax under Chapter 46, Tltle U of the

Adurinistrat ive Code of the City of New York fo: :  the yeat 1977 (Fi le No. 33738).

A surall claims hearing was held before A1l.en Caplowaith, Hearing Offlcer'

at  the off ices of the State Tax Comnission, Two World Trade Center,  New York'

New York, on Wednesday, l Iay 11, 1983 at 10:45 /r . l '1.  Pet l t ioner Istvan F.

Kelemen appeared pro se and for his wlfe. The Audlt Dlvlsion appeared by

John P.  Dugan,  Esq.  (Pau l  Le febvre ,  Esq. ,  o f  counse l ) .

ISSUES

I, Wtrether pet l t ioners properly increased New York i temized deduct ions

f ron  $61566.L2 ,  the  amount  as  c la imed on the l r  o r ig lna l  re tu rn ,  to  $10 '9L7.L5 ,

the total claimed on an amended return.

II. Whether petltioner Istvan F. Kelemen c€u1 allocate wage income to

sources within and wlthout. New York City.
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FINDINGS OF FACT

t. Pet,itioners herein, Istvan F. Kelemen and Nora V. Kelenenl, tlmely

f i led a New York State Income Tax Resident Return for 1977 wherein they clalned

New York i temized deduct ions of $6,566.L2. Attached to the 1977 New York State

return was a City of New York Nonresident Earnings Tax Return fot 1977 wherein

pet i t ioner reported gross rrages of $23 1424.72 receLved from Trans l{or ld Air l lnes'

Inc. (hereinafter "Trans Worldt'). The entire :,rage income received from Trans

World lras reported as being taxable to New Yorlc City hrith no allocatlon of sald

lncome to sources withln and without the City.

2. 0n Apri l  1,  1981, the Audit  Divis ion :Lssued a Not lce of Def ic iency to

pet i t ioner for the year L977 assert ing that an addit lonaL $474.07 of.  New York

State personal income tax was due, together with interest of  $118.31, for an

al leged totaL due of $592.38. The aforementioned Notice of Def ic iency was

premised on an explanatory Statement of Audit Changes dated November 18' 1980,

wherein two adjustments were proposed which insreased New York State taxable

income f rom $12,855.43  to  $17,737.00 .  Pet l t io rLer  does  no t  con tes t  the  propr le ty

of the two adjustments proposed ln the StatemerLt of Audit Changes, however, he

does assert that the additional tax due generated from said adjustments is

offset in full by a refund due him pursuant to several amended returns fil-ed

for  the  yeat  L977.

3. ?etitioner submitted to the Department of Taxatlon and Finance three

amended returns for the year L977. The f l rst  amended return, f lLed on or about

November 25, 1980, claimed total  i teni .zed deduct ions of $6,832.00. The second

amended return, f i led on or about March 9, 1981, claimed total  l temlzed deduct ions

I

o f a
term

Nora V. Kelemen is involved in this proceedlng due solely to the fil-lng
joint income tax return wlth her husband. Accordingly,  the use of the
pet i t ioner hereafter shal-1 refer solely to Istvan F. Kelemen.
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of $7,387.9I.  The third and f inal  amended return submitted into evidence was

f i led on or about October 1, 1982 and claimed total  l temlzed deduct ions of

$10r917.15. Copies of two amended Federal  Lncome tax returns for L977 were

submltted by pet.itioner whereln he first claimed total Federal ltemized deductions

of  $7 ,387.9L ,  sa id  amount  subsequent ly  be ing  a :mended to  $11,025.00 .  There  Ls

no explanation in the record as to why the flnal amended Federal lncome tax

return clained l temized deduct ions of $1L,025.,D0 whi l -e the f inal  anended New

York  re tu rn  repor ted  i temized deduct ions  o f  $10,917.15 .  None o f  pe t l t loner rs

New York State returns reported nodlf lcat ions : lncreasing or decreasing l tenized

deduct lons pursuant to sect ion 615 of the Tax l ,aw.

4. No documentary evidence was adduced at the hearing to support that the

Internal Revenue Service accepted either of thei two amended Federal income tax

returns f i led by pet l t loner for the year L977.

5. After the close of the hearing held herrein, pet i t ioner submltted for

considerat ion photocopies of var ious bi l ls,  rec:eipts and invoices in support  of

hls clairn for increased i temized deduct ions. l ,  considerable port ion of sald

documentation was either not. leglble, did not l.dentify the tax year in questlon'

did not have petitionerts name on the document or did not adequately identify

the iteu. or it.ems purchased.

6. Each of the New York aurended returns referred to ln Findlng of Fact

"3",  g! .8,  c laimed that wage income of $23 1424.72 received from Trans World

shoul-d be apportioned to sources wlthin and wLthout the City of New York based

on a percentage deterurined by placing days worked wlthin the Clty over total

working days. The record contains no evidence co support that petitioner

worked outside of the City of New York for Tran's Worl-d.
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CONCLUSIONS OF tAW

A. That pursuant to sect lon 689(e) of the Tax Law, pet i t ioner bears the

burden of proof except Ln three spectf ical ly enuurerated lnstances, none of

which are appl icable in the instant matter.  That pet i t ioner has fai led to

sustain his burden of proof to show that he is ent i t led to l temized deduct lons

i.n an amount greater than that allowed by the Audit Divislon. That the documen-

tat lon submitted by pett t loner (Finding of Fact "5" '*pE) was of l i t t le or

no value in substantiating the amount of ltemized deductions to which petitioner

is ent i t led. Addit ional ly,  those l temized deduct ions for whlch acceptable

documentation was submltted did not total to ao amount greater than that, allowed

by the Audl-t Divlslon.

B. That sect ion U46-39.0(e) of Chaptex 46, Tl t le U of the Adml-nlstrat lve

Code of the City of New York also places the brurden of proof upon petitioner

wlth respect to the New York City Earnlngs Tax on Nonresidents. That pet i t toner

has fai led to meet hls burden of proof to show that he is ent l t led to al locate

the wage income recelved fron lrans l{orld to sources wlthin and wlthout New

York  C i ty .

C. That the petltion of Istvan F. Kelemen and Nora V. Kelemen for redeter-

mination of a deficlency and for refund ls den:Led in full and that the Notice

of Def ic iency dated Apri l  1,  1981 is sustained, together wlth such addit ional

interest as may be lawfully due and owing.

DATED: Albany, New York STATE TltX COMMISSION

FEB 2 9 1gB4
PRESIDEI\IT


