
STATE OF NEW YORK

STATE TAX CO}IMISSION

In the Matter of the Pet i t ion
o f

Joseph P. & Alexandra Kazickas

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal fncome
Tax under Art ic le 22 of the Tax Law for the Years
1 9 7 4  &  1 9 7 5 .

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
18th day of January, 7984.

State of New York ]
s s .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
18th day of January, L984, he served the within not ice of Decision by cert i f ied
mai l  upon Joseph P. & Alexandra Kazickas, the pet i t ioners in the within
proceeding, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Joseph P. & Alexandra Kazickas
275 Mad ison Ave.
New York ,  NY 10017

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

AFFIDAVIT OF MAIIING

that the said addressee is the petit ioner
forth on said wrapper is the last known address

Authorized to administer oaths
rsuant to Tax sect ion



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Joseph P. & Alexandra Kazickas
AFFIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Years
7 9 7 4  &  1 9 7 5 .

State of New York ]
s s .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
18th day of January, 7984, he served the within not ice of Decision by cert i f ied
mai l  upon Nathan Hirschberg, the representat i"se of the pet i t ioners in the
l i i th in proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  l y rapper  addressed as  fo l lows:

Nathan Hirschberg
8 Haven Ave.
Port  Washington, NY 11050

and by deposit ing
pos t  o f f i ce  under
Service within the

That deponent
of f ,he pet i t ioner
last known address

same enclosed in a postpaid properly addressed wrapper in a
the exclusive care and custody of the United States Postal
State of New York.

further says that the said addressee is the representat ive
herein and that the address set forth on said wrapper is the

of the representat ive of the pet i t ioner.

Sworn to before me this
18th day of January, 7984.

Authorized to administer oaths
rsuant



STATE OF NEW ' /ORK

STATE TAX COMMISSION
ALBANY,  NEW YORK 12227

January 18, 1984

Joseph P. & Alexandra Kazickas
275 Madison Ave.
New York,  NY 10017

D e a r  M r .  &  M r s .  K a z i c k a s :

Please take not ice of the Decision of the Star le Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review a1- the administrat ive level.
Pursuant to sect ion(s) 6gO of the Tax law, a proceeding in court  to review an
adverse decision by the State Tax Comnission rnay be inst i tuted only under
Art ic le 78 of the Civi l  Pract ice law and Ruler; ,  and must be commenced in the
Supreme Court of the State of New York, Albanlr County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept. Taxation and I ' inance
law Bureau - Lit igation Unit
Building /f9, State Campus
Albany, New York 12227
Phone # (518) 457-2070

rvery truly yours,

STATE TAX COMMISSION

Pet i t ioner '  s  Representat ive
Nathan Hirschberg
8 Haven Ave.
Port Washington, NY 11050
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

JOSEPH P. KAZICTGS and ALEXAI{DRA KAZICKAS

for Redeterminat ion of a Def ic iency or for
Refund of Personal Incone Tax under ArticLe 22
of the Tax Law for the Years L974 and, L975.

DECISION

Peti- t ioners, Joseph P. Kazickas and Alexandra Kazickas, 275 Madison

Avenue, New York, New York 10017, f i led a pet iLion for redeterminat ion of a

defj.ciency or for refund of personal income tax under Article 22 of the Tax Law

for the years 1974 and, 1975 (Fi le Nos. 33498 and 33897).

A fornal hearing was held before Jul ius E. Braun, Hearing Off icer,  at  the

off ices of the State Tax Commisslon, Two lJor ld Trade Center,  New York, New

York, on May 9, 1983 at 1:15 P.M. Pet l t loners appeared by Nathan l{ l - rschberg,

Esq. and Robert  Nadler,  C.P.A. The Audit  Divis lon appeared by John P. Dugan'

Esq,  (Deborah Dwyer ,  Esq. ,  o f  counse l ) .

ISSUE

lJhether petit i.oners changed their domiclle from New York to Connecticut

dur ing the 1975 tax year .

FINDINGS OF }ACII

1. Petitioners hereln, Joseph P. Kazickas and Alexandra Kazlckas, filed a

resident New York State Combined Incorne Tax Return for L974 atd a nonresident

New York State Combined Income Tax Return for 1i975. Pet i t ioners f i led separately

on said return and listed their home address as; 530 Fifth Avenue, New York, New

York. This address was actually that of thelr New York employer. Petltioners
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reported all of their 1975 wage and salary income as income from New York State

sources .

2. Pet i t ioners signed a consent f ix ing the period of l in i tat ion upon

assessment on their  I974 and 1975 personal income tax returns to Apri l  15,

1 9 8 1 .

3. 0n August 31, 1980, the Audit  Divis ion i .ssued a Statement of Personal

Income Tax Audit Changes to pet,ltioners for the years L974 and L975. Sald

Statement showed the 7974 taxable incone of Mr. Kazlckas increased by a net

adjustment of $8,900.00. The adjustment rras c,cmprlsed of federal-  audit  changes

not previously reported by said pet i t ioner of $12,9L9.00, a decrease in partnershtp

income of $1,952.00 and a decrease in dividend income of $2,067.00. These

adjustments resulted in additional tax due for L974 fuom Mr. Kazickas of

$1'335.00. Tl :^e L974 taxable income of Mrs. Karzickas was increased by $2,067.00

which represented dividend income received by I'Irs. KazLckas and erroneously

reported by Mr. Kazickas. This adjustment resrrlted ln additional tax due for

L974 f rom Mrs .  Kaz ickas  o f  $173.71 .

The Audit  Divis ion recomputed pet i t ionersr 1975 taxes as resldent

individuals based on their determination that petitionels rrere douriciled in and

residents of New York State for al l  of  1975. i the 1975 taxable income of

Mr. Kazickas was also increased because of a fr:deral audlt adjustment not

previously reported by petitioner. The I975 federal audit adjustment included

an increase to an income item of $49,079.00 and a dlsallowed mlscel-laneous

itemized deduct ion of $242,795.00. The Statemtrnt of  Personal Income Tax AudLt

Changes showed addit ional tax due for 1975 frore Mr. Kazlckas of $80,087.90 and

from l- Irs.  Kazickas of $172.40.
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4. On Apri l  13, 1981, the Audit  Divis ion issued a Not ice of Def ic iency

against,  pet i t ioner Joseph P. Kazickas for L974 and 1975 assert ing addlt ional

tax due of $81,422.90, plus lnterest, .  On the sane date, the Audit  Divis lon

issued a Not ice of Def ic iency against pet i t ioner Alexandra Kazickas for L974

and 1975 assert ing addit ional tax due of $346.11, plus interest.

5.  Pet i t ioners are not contest ing the adjustment for the tax year 1974 or

the amount of the federal  audit  adjustments for 1975. Therefore, those adjust-

ments are not at issue.

6. Petitioners resided at 56 Lyncroft Road, New Rochelle, New York from

1953 to March 14, L975. Sometime pr ior to NIay 23, L974, pet i t ioners began

contemplating a move from New Rochelle because of thelr concern that crime in

the neighborhood was increasing (petitlonerst home was subsequently burglatlzed

on June 26, L974) and that the value of the re,al property in the area was golng

down.

7. Pet i t ioners declded to sel l  their  New Rochel le residence, and on

May 23, 1974 t.ad a brochure printed containlng pictures and a full description

of the house. The brochure was sent to a numb,:r  of  real  estate brokers.

Pet i t . ioners made other efforts to sel1 the hour;e, incLuding an exclusive

l ist ing with a real estate broker,  substant ial  pr ice reduct ions and an attemPt

to reduce the property tax on the house. Despite their  ef forts,  pet i t ioners

were unable to sel l  the house unt i l  September, 1978.

8. On Februaxy 24, L975, Mr. Kazickas leirsed a seven-room house located

at 652 Lake Avenue, Greenwich, Connecticut for a one-year period commencing on

March 15, L915. Upon signing the lease, 1"1r. Kazickas was required to pay the

f i rst  and last monthrs rent at  $11550.00 a monfh and a securl ty deposlt  of

$4,000.00. The lease provlded that Mr. Kazickas was responsible for the
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payrnent of refuse removal, snow plowlng, maintaining the grounds, water rents'

charges for telephone, gas, fuel  o11 and electr ic i ty.  Said lease contained an

option for renewal for a one-year period under Ehe same terms and conditions.

9. The Lake Avenue house raras rented partial-ly furnished. The furniture

included dressers in some of the bedrooms, bed frarnes, a port lon of the dining

room furniture and other basic ltems. Petltioner broughE nlth them from New

Rochel le al l  the ki tchen i tems, l inen, beddingr paint ings, some furni ture

pleces, rugs, books and al l  their  personal i tems. I tems which were not needed

were left in the New Rochelle house until such ti-me as the house was sold. At

that time, petitioners either moved the remaining furniture to Connecticut or

gave the items to fanily members.

10. Pet,itioners moved to and resided at the Lake Avenue house from March 15,

1975 unt iL L978. At that t ime, they moved into 9 Georgetown North, Greenwich,

Connecticut where they continue to reside. Mr. Kazickas did not return to the

New Rochel le house In L975 after his move to C,cnnect icut.  He dld, however,

continue telephone service to the house and continued to insure the house untl1

i t  was sold. Pet i t ioners kept the telephone l ine open because, after the house

was burglarlzed Ln L974, they installed a more sophisticated alarm system which

connected with the police and fire department via the telephone.

1I.  Pet i t ioner Joseph P. Kazickasr name wirs l isted in the Manhattan

te lephone d i rec to ry  fo r  the  per iods  L975-L976,  L977-L978,  L978-1979 and 1979-1980

under the address 56 Lyncroft  Road, New Rochel. le,  New York. Pet i t ionersr son

was listed in the Westchester and Putnam telephone directory for L978-1979

under the New Rochel le address.
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L2. Pet i t ionerst son stayed at the

buy a house in the area for a period of

197 B.

New Rochelle residence while looking to

less than one year sometime in 1977 ot

13. In April, 1975, petitioners became me:mbers of a church in Greenwich'

Connect icut.  Also, Mrs. Kazickas closed her New Rochel le savings and checking

accounts and opened accounts i-n Greenwlch. Lfr. Kazickas continued to do his

banking at a New York City bank. Petitioners rented a safe deposit box ln

Greenwich on Apri l  8,  1975. Pet l t ioners regisEered their  cars in Connect l-cut

during L975. Pet i t ioners registered to vote and have voted ln Connect icut,  but

could not recal l  the date they registered. Th,ey were not successful  in their

attempt to obtain such date from the Connect ic 'ut  elect ion authori t ies.

L4. Petitioners owned a sunmer house in E,asthampton, New York during the

years at issue. It was customary for Mr. Kazi,:kas to spend almost every

weekend from July through August at the Easrha:npton sunmer house. The record

does not show the tine spent by Mrs. Kazickas ,at their sunmer house.

15. Pet i t ioner Joseph P. Kazickas was a pi l r tner during 1974 in the partner-

shlp of Neris Coal Export Co. The record indicates that in I'Iarch of 1974,

Neris Coal Export  Co. ceased doing business as a partnership and that Mr. Kazickas,

with other individuals, reformed the business ils a corporation by creating

Neris Coal Export  Co.,  Inc. The corporat ionts f i rst  taxable year began March 11'

I974 and. ended February 28, L975. During that per iod, the corporat ion was

treated as a Domestic Internat ional Sales Corporat ion ( frDISCrr) for federal

income tax purposes.

16. Petitloner Joseph P. Kazickas was a princlpal shareholder and an

employee of Nerls Coal Export  Co.,  Inc.,  eurplo;red at i ts of f ices located at 530

Fifth Avenue, New York, New York during the years in lssue.
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L7. Mr. Kazickas recelved a DISC dlstribut.ion in February, 1975 ln the

amount  o f  $1 ,0641809.00  f rom Ner ls  Coa l  Expor t  Co. ,  Inc .  fo r  i t s  taxab le  year

ending February 28, I975. Pet i . t ioners reported the distr ibut ion as other

income on their 1975 federal income tax return. Said amount was included on

their New York Stat,e Nonresident Income Tax Return as income not subject to New

York State tax. Pursuant to a federal  audit  for 1975r pet i t ioners'  lncome fron

DISC was increased by  $49,079.00 .

CONCLUSIONS OF LAW

A .

457 that:

That the court stated in the l"latter of Bodfish v. Gallman, 50 A.D.2d

I'To change one I s domicile requires an lntent to give up the o1d and
take up the new, coupled wj.th an actual acquisitLon of a residence ln
the new local i ty (c i tat ion omit ted).  The test of  intent with respect
to a purported new domicile has been stat,ed as rwhether the place of
habitation is the permanent home of a person, with the range of
sent iment,  feel ing and permanent associat lon with i t r  (c i tat ion
ouri t ted).  The evidence to establ ish the :required intent ion to effect
a change ln domicile must be clear and convlnclng (citatlon omitted).r'

B. That pet i t ioners, Joseph P. and Alexarndra Kazickas, have presented

clear and convlncing evidence to establish thar they became domiciled in the

State of Connect icut on March 15, L975. They have cont inuously resided in

Connectlcut from such date to the present. They became members of a Connecticut

church and registered and voted in Connectlcut. The problems and delays

encountered in selling their New York house do not require a contrary conclusion.

Accordingly,  pet i t ioners were residents of New York State during 1975 fron

January 1, 1975 through March 14, 1975 and non::esidents from llarch 15, 1975 to

December  31 ,  1975.

C. That sect ion 654(a) of the Tax Law provides, in part ,  that:

rrlf an individual changes his status during his taxable year from
resident to nonresident.  .  .he shal- l  f i le one return as a resident for
the portion of the year during whlch he ls; a resident, and one return
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as a nonresident for the portion of the year during which he is a
nonresident .  .  .  r r .

Sect ion 654(b) of the Tax Law provldes, in part ,  that:

' rThe New York taxable income.. . for the port ion of year during which
he is a resident shal l  be deterur ined.. .as i f  his taxable year for

' federal income tax purposes were linited to the period of his resident
status. The New York taxable income.. . for the remaining port lon of
his taxable year during which he is a nonresident shaLl- be deternlned
.. .as i f  his taxabl-e year for federal  income tax purposes l lere
l lmited to the period of his nonresident status.r l

D. That the DISC dlstr lbut lon recelved b'y pet l t loner Joseph P. Kazickas

in February, L975 from the Neris Coal Export  Co.,  Inc. of  $1,0641809.00 and the

f ederal audit adjustment att.ributable thereto ,:f $49 ,O79.00 are includible in

pet i t ioner Joseph P. Kazickas's resident per ior l  for 1975 tn accordance with

sect lon 654(b) of the Tax Law.

E. That the Audit  Divis ion is directed to compute pet i t ionersr 1975

taxable incomes as residents and as nonresidents of New York State for the

periods noted in Concluslon of Law ttBt'. The petitioners I remaining items of

income and deductlon reported on theLr 1975 return (taking into consideratlon

adjustments made to ltemized deductions on federal audit) are to be apportioned

by the Audit Division in accordance with section 654 of. the Tax Law. Ilowever,

by vir tue of sect ion 689(d) of the Tax Law, ther recomputed def ic lencies may not

be greater than those originally computed for 1975.

F. That the petition of Joseph P. Kazlckas and Alexandra Kazickas is

granted to the extent that they are resldents c,f Connecticut, as of March 15,

L975 and. in al l  other respects denied. The Audlt  Dlvis ion is hereby directed

to nodify the not lces of def ic iency dated Apri l  13, 1981 to be consi.stent with
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with such interest as may be

DATED: Albany, New York

JAN 1 B 1984
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The notices of deficiencyr as modified, together

lawful ly owing, are hereby sustained.

STATE T.AX COMMISSION


