
STATE Otr' NEI,' YORK

STAIE TAX CO}TMI$SIOI

-

of
Vernon P. & Margaret Kania

for Redetermination of a Deficiency or Revision
of a Determination or Refund of NfS fncome and
Unincorporated Business Tax under Articles 22 & 23
of the Tax l,aw for the Years 1978 & Ig7g.

ATFIDAVIT OF }TAIIING

State of ilew York l
s s .  :

Couuty of Albany ]

David Parchuck, being duly sworn, deposes aud says that he is an employee
of the State Tax Conmission, that he is over 18 years of, age, and that on the
31st day of July, 1984, he served the within nofice of Decision by certified
nail upon Vernon P. & Uargaret Kania, the petit.:;Loners in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as fol lows:

Vernon P. & Hargaret Kania
60 Fuller Ave.
Tonawanda, NY 14150

and by depositing sane enclosed in a postpaid pi:operly addressed wrapper in a
post office under the exclusive care and custodv of the United States Posta1
Service within the State of Nes York.

that deponent. further says that the
herein and that the address set forth on
of the petit ioner.

said addres$ee is the petit ioner
said w::apper is tbe last known address

Sworn to before me this
31st day of July, 1984. F,;1,,A 2

r o a
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STATE OF NEW YORK
STATE TAX COMMISIJ ION

ALBANY,  NEW YORK 12227

July  31,  1984

Vernon P. & Margaret Kania
60 Fuller Ave.
Tonawanda, NY 14150

Dear  Mr .  &  Mrs .  Kan ia :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at Ehe administrative level.
Pursuant to sect ion(s) 690 & 722 of the Tax Law, a proceeding in court  to
review an adverse decision by the State Tax Comrnission may be inst i tuted only
under Art ic le 78 of the Civi l  Pract ice law and ;Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquir ies concerning the conputat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
law Bureau - Li t igat ion Urr i t
Bui lding /19, State Campus
Albany, New York 12227
Phone l l  (518) 457-2070

Very truly yours,

ST,\TE TAX COMMISSION

cc: Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

VERNON P. KANIA and MARGARET KANIA

for Redeterminat ion of a Def ic iency or for
Refund of Personal fncome and Unincorporated
Business Taxes under Art ic les 22 and 23 of the
Tax Law fo r  the  Years  1978 and 7979.

DECISION

Peti t ioners, Vernon P. Kania and MargareL Kania, 60 Ful ler Avenue, Tonawanda,

New York 14150, f i led a pet i t ion for redetermrnat ion of a def ic iency or for

refund of personal income and unincorporated husiness taxes under Art ic les 22

and 23  o f  the  Tax  Law fo r  the  years  7978 and,1979 (F i Ie  Nos.  37680 and 38035) .

A smal l  c laims hearing was held before Ji lmes Hoefer,  Hearing 0ff icer,  at

the off ices of the State Tax Commission, State Off ice Bui lding, 65 Court

S t ree t ,  Par t  V I ,  Bu f fa lo ,  New York ,  on  March  110,  1984 a t  10 :45  A.M.  Pet i t ioner

Vernon P. Kania appeared pro se. The Audit  Dr-vis ion appeared by John P. Dugan,

Esq.  (Deborah Dwyer ,  Esq.  ,  o f  counse l ) .

ISSUES

I .  Whether addit ional funds found as the result  of  a comparison of

deposits per bank statements to reported gross receipts const i tute addit ional

taxable business income.

I I .  Llhether the Audit  Divis ion is barred from assessing interest for the

period subsequent to the issuance of the not i t :es of def ic iency due to the lapse

of almost two and one-half  years from the date the not ices were issued to the

date of the administrat ive hearing.
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FINDINGS OF FACT

1.  Pet i t ioners  here in ,  Vernon P.  Kan ia  and Margare t  Kan ia l ,  t i r " l y  f i l ed

joint New York State income tax resident returns for the years 7978 and 7979.

Pet i t ioner also f i led unincorporated business tax returns for each year at

issue, report ing thereon the prof i t  generated from his act iv i t ies as a sel f-

employed heat ing and air  condit ioning contract-or.  Except for a smal l  amount of

in te res t  and d iv idend income,  pe t i t ioner 's  so le  source  o f  repor ted  income was

h is  heat ing  and a i r  cond i t ion ing  bus iness .

2 .  0n  September  10 ,  1981,  the  Aud i t  D iv r .s ion  issued two no t ices  o f

de f ic iency  to  pe t i t ioner  fo r  the  years  1978 ar rd  7979.  The f i rs t  Not ice  asser ted

that addit ional personal income tax of $726.6t i  was due, together with interest

o f  $119.90 ,  fo r  a  to ta l  a l leged ly  due o f  $846 56 .  The second Not ice  proposed a

def ic iency  in  un incorpora ted  bus iness  tax  o f  { i328 .42 ,  p lus  in te res t  o f  $54.20 ,

fo r  a  to ta l  a l leged ly  due o f  9382.62 .

3. The aforementioned not ices of def ic iency were premised on the results

o f  a  f ie ld  aud i t  o f  pe t i t ioner 's  persona l  and bus iness  books  and records .  Sa id

f ield audit  resulted in the assert ion by the l tudi t  Divis ion that pet i t ioner had

add i t . iona l  bus iness  income o f  $3 ,385.77  fo r  1978 and $3 ,612.47  fo r  1979.  Other

adjustments were also proposed which pet i t ioner does not contest or which were

statutory adjustments based solely on the proposed changes to adjusted gross

income. Accordingly,  said other adjustments r^r i11 not be addressed hereinafter.

4 .  The Aud i t  D iv is ion 's  asser t ion  tha t  pe t i t ioner  had add i t iona l  bus iness

income for each of the years at issue is baserl  upon the results of a comparison

Margaret Kania is involved in this proceeding due solely to the
she f i led joint  tax returns with Vernon P. Kania. Accordingly,
"pet i t ionertr  shal l  hereafter refer solelrr  to Vernon P. Kania.

fact that
the term
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of total deposits made to petit ioner's checkirrg account to reported gross

receipts. The fol lowing chart represenLs a s]/nopsis of said comparison:

Total  deposits to checking account
Less :  checks  f rom mother

checks  f rom L .J .  K i rk
rece ip ts  f rom 1977 depos i ted  in  197f i
t ransfer from savings account
i tems purchased for f r iends
receipts from Kirk estate

Net business receipts
Business receipts reported
Net adjustment

7978
$6e;m. s4

1,63L .17
4 ,  100  .00
7 ,459 .  oo

1 ,446 .00

5t4;T6Cn

r979
972,365.0s

7,320 .91
350 .00

1 ,897  .67
1 ,480.  00
5  ,545  .  00

$67  , 77  r  . 47
s LqzL !q 58 ,  159  . 00

$_3,385J2 L3'.5J2-q

5. Pet i t ioner 's books and records for the years at issue were adnit tedly

poor.  Mr. Kania descr ibed his bookkeeping as "deplorable".  For 1978 and 7979

pet i t ioner maintained one checking account wht, :re personal and business funds

were regular ly commingled. No accurate recor<ls v/ere kept by pet i t ioner segre-

gat ing personal funds fron business funds.

6. Pet i t ioner maintains that the addit ional business income as determined

from the Audit  Divis ionrs comparison of deposr ts to reported gross receipts is

inaccurate. Mr. Kania asserts that insuff ic i t rnt  credit  was given for i tems

purchased for f r iends and that no credit  was 6; iven for amounts he received from

his daughter in repayment of a $3,000.00 loan. No documentary or other credible

evidence was adduced at the hearing held here:,n to support  pet i t ionerts arguments.

Furthermore, pet i t ionerts test imony was vague and unpersuasive.

CONCIUSIONS OF ],AW

A. That sect ions 722 and 689(e) of the 1.ax Law place the burden of proof

on pet i t ioner except in three specif ical ly enrrmerated instances, none of which

are at issue herein. That pet i t ioner has fai- l .ed to sustain his burden of proof

to show that the addit ional business income, :rs determined by the Audit  Divis ion,

or ig ina ted  f rom non- taxab le  sources .



B. That there is no provision

would permit  interest to be waived.

paying the proposed def ic iencies so
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in Art ic lr :  22 or 23 of the Tax law which

Peti t ionr:r  at  al l  t imes had the opt ion of

as to stop the accrual of  addit ional

interest charges.

C. That the pet i t ion of Vernon P. Kania and Margaret Kania is denied and

that both not ices of def ic iency dated Septemberr 10, 1981 are sustained, together

with such addit ional interest as required by s;ect ions 722 and,684 of the Tax

law.

DATED: Albany, New York STATE TAX C0MMISSI0N

JUL 3 1 1984


