
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Malcolm Kafka

for Redeterminat ion of a Def ic iency
of a Determinat ion or Refund of New
New York City Personal Income Taxes
22 & 30 of the Tax Law for the Year

MFIDAVIT OF MAITING
or Revision
York State and
under Artic.,Les
7 9 7 6 .

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

State of New York ]
s s .  :

County of Albany ]

David Parchuck, being duly sworn, deposes z'Lnd says that he is an enployee
of the State Tax Commission, that he is over 18 years of age, and that on the
18th day of July,  7984, he served the within not. ice of Decision by cert i f ied
mai l  upon Malcolm Kafka, the pet i t ioner in the s, i thin proceeding, by enclosing
a true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Malcolm Kafka
130 Beach 121s t  S t ree t
Bel le Harbor,  NY 17694

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
18 th  day  o f  Ju ly ,  1984.

rized to s te r  oa t
pursuant to Tax ldw sect ion  174



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

JuIy 18, 1984

Malcolm Kafka
130 Beach 121st Street
Belle llarbor, NY L1694

Dear Mr.  Kafka:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at t.he administrative level.
Pursuant to section(s) 690 & 1312 of the Tax Law, a proceeding in court to
review an adverse decision by the State Tax Comnrission may be instituted only
under Article 78 of the Civil Practice Law and Flules, and must be cormenced in
the Suprene Court of the State of New York, Albany County, within 4 nonths from
the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision nay be addressed to:

NYS Dept. Taxation and Finance
law Bureau - litigation Unit
Building /19, State Campus
Albany, New Yorh L2227
Phone /l (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc: Taxing Bureauts Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In  the  Mat te r  o f  the  Pet i t ion

o f

MALCOLM KAFKA DECISION

for Redeterminat lon of a Def ic iency or for a
Refund of New York Scate and New York City
Personal Income Taxes under Art ic les 22 and 30 :
of the Tax Law for the Year L976.

Pet i t ioner,  Malcolm Kafka, 130 Beach 121st Street,  Bel le Harbor,  New York

I1694,  f i led  a  pe t i t ion  fo r  redeterno lna t ion  o f  a  de f ic iency  or  fo r  re fund o f

New York State and New York City personal lnconre taxes under Art ic les 22 and 30

of  the  Tax  Law fo r  the  year  1976 (F i le  No.  36193) .

A smal l  c laims hearing was hel-d before Jarres Hoefer,  Hearing Off icer,  at

the off ices of the State Tax Conmission, Two Wcrld Trade Center,  New York, New

York ,  on  January  9 ,  1984 a t  1 :15  P.M.  Pet i t ioner  Ma lco lm Kafka  appeared g5g

se. The Audit  Divis ion appeared by John P. Dugan, Esq. (Anne Murphy, Esq.,  of

counsel)  .

ISSUE

hlhether ,  dur ing the year  I976,  pet i t ioner  was donic i led in  New York State

and New York Ci ty  and e i ther  mainta ined a permanent  p lace of  abode in the State

and Ci ty ,  mainta ined no permanent  p lace of  abode e lsewhere '  or  spent  in  the

aggregate more than th i r ty  days in  the State and Ci ty ,  and was thus a res ldent

i nd i v i dua l  unde r  sec t i on  005 (a )  (1 )  o f  A r t i c l e  22  and  sec t l on  1305 (a )  (1 )  o f

A r t i c l e  30 .

FINDINGS OF FACT

1.  Pet i t ioner ,  on  October  26 ,  1979,  f i led  a  New York  S ta te  and New York

Citv resident income tax return f .ot  1976 marked "amendedt ' .  On said "amended"
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return pet l t ioner claimed a credit  of  $296 .28 l ;or "State Tax Paid l rr l th Original l" .

A refund of $28.21 was clained by pet i t ioner on the amended 1976 return.

2. The Audtt  DLvision did not authorize the refund as requested by

pet l t ioner on his t 'amended" return but,  in l - l -err  thereof ,  issued to pet i t ioner a

Statement of Audlt  Changes dated March 30, l98L proposlng addit ional State and

City tax due of $275,69. The Statement of Aud-Lt Changes was issued on the

grounds that the AudLt Dl-vis ion was unable to lEind any record of pet l t lonerts

or iginal  1976 return and that there tras no record of the $296.28 payment of tax

as clalmed on his amended return. In accordan,:e with the aforementioned

Statement of Audit  Changes, the Audit  Divis ion, on November 6, 1981, issued a

statutory Not ice of Def ic iency to pet l t ioner fr l r  the year L976, lnposing addit ional

tax  due o f  $275.69 ,  p lus  in te res t  o f  $108.62 ,  to r  an  a l leged to ta l  due o f

$ 3 8 4  . 3  I  .

3.  Effect ive Apri l -  23, L975, pet i t ioner ,accepted a ful l - t ine permanent

posit ion as the chief execut ive off icer of the tr lor ld lJar I I  Veterans t  Memorial

Hospital  in Meriden, Connect icut.  On or befor,e Aprl l  23, 1975 pet i t ioner moved

from an apartment he mai.ntained in Queens, New York to an apartment in Wallingford,

Connect icut.  Pet l t ionerts spouse was unwll l ing to relocate to Connect icut l r i th

her husband and sometime prl-or to April 23, 1975 she and two chil-dren of the

narriage vacated the Queens, New York apartment maintained by petitioner and

moved in with her parents. Fron Apri l ,  1975 to the date of the hearing held

herein pet i t ioner and his spouse have been cont inuously separated and l ivLng

apar t .

I- It is presumed that this statement was intended to
pet i t ionerrs or iginaL 1976 New York State and Clty

mean tax paid on
tax return.
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.  4.  Due to unforeseen phi losophical  di f fer"ences of opinion with the Board

of Directors of the World War I I  Veteransr Memorial  Hospital ,  pet i t loner was

asked for and ul t iurately gave his resignat ion effect ive March 29, I976.

Pet i t loner cont inued to l ive in the Wal l ingforcl ,  Connect icut apartment unt l l

June, 1976 whi le he searched for enployment.  l iometime ln June, 1976 pet l t loner

returned to Queens, New York where he took up ::esidence with a fanily member

whi le he sought employment.  Sometime in Septernber,  1976 pet i t ioner once again

moved back to Connect icut where he took up res:Ldence with a fr iend. Pet l t ioner

renained in Connecticut until June, L977 at wh:Lch time he \ras able to secure

emploSrment in Port  Jefferson Stat ion, New York. Pet l t loner moved to Port

Je f fe rson Sta t ion  in  June,  L977.

5. At the t ime that pet i t ioner f i rst  mov,ad to Connect icut in Apri l  '  L975

he leased a ful ly furnished studio apartment i :n Wal l ingford Connect lcut on a

month-to-month basis.  When the New York regisLrat lon on pet i t ionerrs automobi le

expired in 0ctober,  L975, he registered said vehicle with Connect lcut.  Pet l t loner

obtained a Connecticut drivers license at the tl-me that his New York license

expired. Petitloner mai-ntained a checking account with the First New Haven

Nati-onal Bank, New Haven, Connecticut and he did not naintain any bank accounts

within the State of New York. Petitloner \ilas actlve ln various civic and

chari table organizat ions ln Connect icut.

6 .  Pet i t ioner  was reg is te red  to  vo te  in

York during the year at issue. Mr. Kafka alsc,

Queens, New York during the yeat 1976. At the

test i f ied that his wifets fai lure to accompany

posit ion in jeopardy r ight f rom the beginning

she was to become an act ive part ic ipant in the

New York and in fact voted in New

mainta ined a post  of f ice box ln

hear ing held here in pet i t ioner

h i rn  t o  Connec t i cu t  " . . . pu t  t he

because i t  was understood that

s o c i a l  c o m m u n i t y . . . " .
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CONCLUSIONS OF LI$,{

A .  Tha t  20  NYCRR I02 .2 (d ) (2 )  p rov ides  th ; r t :

"A donic i le  once establ ished cont inues unt i l  the person in
quest ion moves to a new locat ion wi th the bona f ide in tent ion
of naking his fixed and permanent home there. No change of
domic l le  resul ts  f rom a removal  to  a new locat ion i f  the
in ten t l on  i s  t o  rema in  t he re  on l y  f o r  a  l i n i t ed  t ime . . . " .

B.  That  the burden of  proof  is  upon pet l t ioner  to show that  the necessary

in ten t i on  t o  e f f ec t  a  change  i n  domi -c i l e  ex i s ted  [Tax  Law,  $689 (e ) ;  $1312 (a ) ;

20 NYCRR I02.2(d)  (2)  ] .  
r rThe test  of  in tent  wi r :h respect  to  a purpor ted new

donic i le  has been stated as rwhether  the p lace of  habi tat ion is  the permanent

home of  a person,  wi th the range of  sent i .ment ,  feel ing and permanent  associat ion

wi th i t  I  (c i ta t ion omit ted)  .  The evidence to rastabl ish the requi red in tent ion

to effect a change in domici le must be clear and convincing

Gal lman,  50  A.D.2d 457)  .

. . . "  ( B o d f i s h  v .

C. That  pet t t loner  in  th is  mat ter  has fa l led to susta in the burden of

proof  to  show that  he changed h is  domlc i le  f ron New York to Connect icut .

Al though some facts support  that  pet i t ioner  may have changed h is  donic i le  to

Connect icut ,  such as the acceptance of  permanent  employnent  in  Connect icut '  car

regis t rat ion wi th Connect icut ,  Connect icut  dr ivers l icense and bank accounts in

Connect icut ,  r i re  must  a lso note that  pet l t ioner  voted in  New York ln  1976'

mainta lned a post  of f ice box ln  New York,  rented an apartment  in  Connect icut  on

a month-to-month basis and fi led an "amended" New York tax return as a resident

indiv idual .  I t  can not  be found on th is  record that  pet i t ioner  has c lear ly  and

convinc ingly  denonstrated that  he had a bona f ide in tent ion of  establ ish ing a

f ixed and permanent  home in Connect icut .  Accordingly ,  pet i t ioner  r t las donic i led

in the State and Ci ty  of  New York for  the year  1976.
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D .  T h a t  s e c t i o n s  6 0 5 ( a )  ( 1 )  a n d  1 3 0 5 ( a )  ( 1

during I976, both def ine a resident indlvidual

S ta te  o r  C i ty  un less  he  sa t is f ies  a l l  th ree  o f

1. maintains no permanent place of
C i r y ,

)  o f  the Tax Law, in  ef fect

as one who is doniciled in the

the fo l lowing condi t ions:

abode ln the State or

2. maintains a permanent place of abode elsewhere, and,

3. spends not more than 30 days in the State or Clty
during the taxable year.

That pet i t ioner resided in New York State and New York City from June

of.  1976 to September of L976 and, therefore, h,? fai led to sat isfy the condit ions

set  fo r th  in  sec t ions  605(a)  (1 )  and 1305(a)  (1 )  o f  the  Tax  Law.  Accord ing ly ,

pet i t ioner is taxable as a resident individual for the year L976.

E. That the pet i t ion of Malcolur Kafka is denied and the Not ice of Def ic iency

dated November 6, 1981 is sustained, togethelr i th such addit ional interest as

may be lawfully due and owing.

DATED: Albany, New York STATE TAX COMMISSION

JUL 18 1984 --Rap-egC'aqx
PRESIDENT


