
STATE OF NEW YORK

STATE TAx COMMISSION

In the Matter of the Pet i t ion
o f

Marc & Judith Joseph

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of NYS Personal
Income Tax under Art ic le 22 of the Tax Law for:  the
Years 1973 - 1978 and NYC Nonresident Earnings; Tax
under Chapter 46, Ti t le U of the Administrat i rre
Code of the City of New York for the Years 191'6
through 1978.

AI IDAVIT OF MAIIING

State of New York ]
s s .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
20th day of January, 1984, he served the within not ice of Decision by cert i f ied
mai l  upon Marc & Judith Joseph, the pel i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Marc & Judith Joseph
25 Karens Ln.
Englewood C1if fs,  NJ 07632

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the petit ioner
herein and that the address set forth on said yrrapper is the last known address
of the petit ioner.

Sworn to before me this
20th day of January, 1984.

rsuant to aw sect ion 174
Lhorized to administer oaths



--

STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 122?7

January 20, 1,9114

Marc & Judith Joseph
25 Karens Ln.
Englewood Clif fs, NJ 07632

Dear Mr.  & Mrs.  Joseph:

P1ease take not ice of  the Decis ion of  the St .a te Tax Commiss ion enclosed
herewith.

You have now exhausted your r ight of review at the administrative level.
Pursuant  to  sect ion(s)  690 & 1312 of  the Tax law,  a proceeding in  cour t  to
review an adverse decision by the State Tax Cc,mmission may be insti tuted only
under Art icle 78 of the Civi l  Practice law and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within from the
date of  th is  not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept. Taxation and Finance
law Bureau - Lit igation Unit
Building /19, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Vr:ry truly yours,

S'IATE TAX COMMISSION

cc :  Tax ing  Bureauts  Representa t ive



STATE OF NEW YORK

STATB TA)( COMMISSION

In the Matter of the Pet i t lon :

o f :

MARC and JUDITH JOSEPH : DECISION

for Redetermlnatlon of a Deficiency or for :
Refund of New York State Personal- Income Tax
under Article 22 of the Tax Law for the Years :
1973 through 1978 and New York City Nonresldent:
Earnings Tax under Chapter 46, Tl t le U of the :
Administrative Code of the Clty of New York for:
the Years L976 through 1978. :

Pet i t ioners, Marc and Judlth Joseph, 25 K;Lrens Lane, Englewood Cl i f fs,  New

Jersey 07632, f i led a pet i t ion for redetermlnat ion of a def lc lency or for

refund of New York State personal lncome tax un.der Article 22 of the Tax Law

for the years 1973 through 1978 and New York Ci.ty nonresident earnLngs tax

under Chapter 46, Ti t le U of the Adninlstrat ive Code of the City of New York

fo r  the  years  1975 th rough 1978.  (F i le  Nos.  22648,  29467 '  29504 and 37017) .

A formal hearing was held before Arthur Bray, Hearing Officer, at the

offices of the Stat,e Tax Cornmlssion, Two World Trade Center, New York, New York

on Apri l  28, 1983 with al l  br iefs to be subrni t ted on or before June 9, 1983.

Pet,itioner Marc Joseph appeared pro gr and for hls wife, petitloner Judith

Joseph. The Audit  Divis lon appeared by John P. Dugan, Esq. ( Irwln Levyr Esq.,

o f  couose l ) .

ISSUES

I. Ilhet,her the asserted deficiencLes of p,arsonal income tax and nonresldent

earnl-ngs tax violate the Const l tut lons of the United States and the State of

New York.
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II. l ' lhether the asserted deficiencies of personaL income tax and nonresident

earnings tax are barred by the statute of llmicatlons.

I I I .  Whether pet i t ioners properly reported the amount of thelr  income

subJec t  to  tax .

FINDINGS OF FACT

1. Petltioners flled separately on nonresident New York State combined

income tax returns for the years L973 and, L974,, They flled joint New York

State incone tax nonresident returns for the years 1975 through 1978. Marc

Joseph also fiLed New York City nonresident ear:nlngs tax returns for the years

1976 through 1978. On each return, Mr. Joseph reported as New York State

and/or New York City income, the amount of income reported as dl-strlbuted to

hin fron New York sources by the l-aw firm of St.ein, Rosen & Ohrenstein.

2, On January 3, L977, Mr. Joseph executed a Consent Fixlng PerLod of

Llmitation Upon Assessment of Personal Income and Unlncorporated Business

Taxes. The document extended the period for the assert lon of a def ic iency of

personal income tax for the taxable year ended December 31, 1973 unt l l  on or

be fore  Apr l l  15 ,  1978.

3. The Audit  DivLslon issued Notlces of Def lc iency to pet l t loners whlch

asserted def lc lencles of t ,ax as fol lows:

L973-L975 L976Y e a r ( s ) :
Date  Issued:

1977
L /30180

1 9  7 8
4 l  L 4 /  8 24 l  L4 l7  8 3 /3  /Bo

Type of Tax: NYS NYS & NYC NYS & NYC NYS & NYC
Amount of Tax: $ 5 , 1 5 9 . 8 6  $ 6 6 1 . 0 1 $ 1 , 1 6 6 . 1 2  $ 1 , 9 0 8 . 1 3
Amount  o f  In te res t :  $L ,542.04  $L6L.92 $L77 .s8 $559 .62

4. In each lnstance, the Notlce of Deflclr:ncy was premised upon attrlbutlng

Eo Mr. Joseph hls proport ionate dlstr ibut ive shirre of New York partnershlp

income which \ras reported by the New York law f:Lrn of Steln, Rosen & Ohrenstel-n.
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The al locat ion percentage used to arr ive at Mr. Josephrs distr ibut lve share was

conputed on the basis of an audit of the law f.irm's partnershlp returns.

5. The New York law firm of Stein, Rosen & Ohrensteln flled New York

State Partnershlp Returns for the f lscal  years endlng January 31, 1974 through

January 31, L978. On each return, the law flnn reported that it had offices ln

both New York and New Jersey and attributed a certain portion of its lncome to

New Jersey. The firn then prorated, between New York and New Jersey' the

income earned by a1-1 but one of the nonresldent partners. The firn dld not

attrLbute any income to New York for one partner who reportedly perforned

services only in New Jersey. Sinitarl-y, the law flrrn dld not ascribe any New

Jersey income to the New York resident partners. The partnership did not

utilize a partnershlp allocation percentage to determine the amount of income

whlch its nonresldent partners r,rere to report to New York.

6. Mr. Joseph is an at,torney-at-1aw who, durlng the periods ln issue, was

licensed to practice in both New York and New Jersey.

7. During the perlods in issue, Mr. Joseph was a member of a New Jersey

law flrm. Frorn 1973 through 1975 the name of the law firm was Steln and Rosen.

In 1975, Mr. Josephts name was added to the name of the law f i rm and i t  was

thereafter knowrr as Stein, Joseph & Rosen.

8. Throughout the perlods ln issue, 1"1r. Joseph was a partner of the New

York law f i rm of Steln, Rosen & Ohrenstein.

9. The partners of the New Jersey law firn were not ldentlcal to the

partners of the New York law firm. Ilowever, there were individuals who were

partners of both f l rms.

10. It was llr. Josephfs interpretatlon of the rules and regulatlons of the

Supreme Court of the State of New Jersey that a New Jersey licensed attorney ls



F

I

-4-

prohlbl-ted from sharlng fees earned on New Jer,sey matters with out-of-state

counsel without appllcacion to and approval by a New Jersey court. In ordet to

comply with these requirements, the two law fL:rms hired the same accountlng

firm to maintain separate accounting records for each law flrm. Then records

ref lected separate assets, expenses, payables and receivables. In addlt lon,

each law firn naintained its own bank account.

11. The New Jersey law firra fil-ed New Jersey partnershlp returns during

the periods ln issue.

L2. Wtren Mr. Joseph discovered that the accountant who prepared the New

York partnership returns was fil lng as lf therer was one New York law firm with

a New Jersey off ice, he instructed the accountant to thenceforth change the

flllng nethod to refl-ect two distlnct partnerstrips.

CONCLUSIONS OF LA.W

A. That the laws of the State of New York. and the City of New York are

presr.med to be constitutlonally valld at the admlnlstrative level of the New

York State Tax Comrnission.

B. That, in general, a deflcLency of New York Personal Incone Tax must be

asserted within three years after a return is f i l -ed [Tax Law $683(a) ] .  I f  a

return for a period ending within a calendar year ls f l led before Aprt l  f l f teenth

of the succeeding calendar year, the return is deemed filed on Aprll fifteenth

of the succeedlng calendar year [Tax Law S683(b)(1)] .  However,  when a taxPayer

has agreed to an extension of time, a defLclency may be asserted at any time

prior to the expirat lon of t ime agreed upon [Ta:r Law $683(c)(2)] .  The l ln l tat ion

on the assert ion of a def ic iency of New York City nonresident earnings tax is

determined in the same manner (Adnlnlstrative Cr:de of the City of New York

su46-33 .0 ) .
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C. That, wlth the exception of the assereed deflclency of New York State

Personal Income Tax for the year 1973, al l  of  r ;he def lc lencies were asserted

within the three year statute of l ln i tat lons [1tax Law $683(a);  Adnlnistrat lve

Code of the City of New York $U46-33.0(a) l .  The def lcLency asserted for the

year L973 Ls not barred by the statute of limitations because of the consent

ment loned in  F ind ing  o f  Fac t  "2"  [Tax  Law $683r lc ) (2 ) ] .1

D. That sect ion 632(a)(1)(A) of the Tax l ,aw provldes, !n substance, that

the New York adjusted gross income of a nonresl-dent individual shal1 include

his dlstr lbut ive share of partnership income, galn, loss and deduct lon from New

York sources as determlned by sectlon 637 of ttLe Tax Law. The income subJect

to New York Clty nonresldent earnings tax is cc'mputed in the same manner

[Adn in ls t ra t i ve  Code o f  the  C i ty  o f  New York  S t r46-1 .0( f )  and $U46-a .0(a) ] .

E. That in view of the uncontradicted test lmony presented hereln, the

additional partnershlp income which the Audlt Division attributed to Mr. and

Mrs. Joseph through an allocatlon percentage was not a dlstribution of New York

partnership income. Rather, lt represented payment for services rendered on

behalf  of  a New Jersey law f i rm on New Jersey matters. Accordingly,  thls

income was not subject to New York State personal income tax or New York City

nonresident earnings tax.

F. That the pet i t ion of

DATED: Albany, New York

JAN 2 0 1984

Marc and Judith Joseph ls granted.

STATE TAX COMMISSION

1 
tt is noted that since a

should not have been asserted
separate return wils
against Mrs. Josel lh

f i led  fo r  1973,  a  de f ic lency
for this year.


