
STATE OF NEI,\I YORK

STATE TAX COMMISSION

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Personal fnconre
Tax under Art icle 22 af the Tax Law for the Year
I Y I Z .

StaLe of New York ]
ss .  :

County of Albany )

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
9th day of March, i984, he served the within rrotice of Decision by cert i f ied
mail upon Stephen P. & JoAnn iacobs, the petit ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addresseci  as fo l lows:

Stephen P. & JoAnn Jacobs
2605 Marci iee Way
Rancho Cordova, CA 95670

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custoriy of the United States Postal
Service within the State of New York.

In the Matter of the Peti l ion
o f

Stephen P. & JoAnn Jacobs AFFIDAVIT OF MAITING

that the said addressee is the pet i t ioner
forth on said wrapper is the last.  known address

That deponent further says
herein an<i that the address set
of  the pet i t ioner .

Sworn to before me this
9th day of  March,  1984.

s ter  oa
pursuant w sec t ion



STATE OF NEW \ORK
STATE TAX COMMISSION

ALBANY, NEW YORI( 12227

March 9,  1984

Stephen P. & ioAnn Jacobs
2605 Llarci tree Way
Rancho Cordova, CA 95670

Dear  Mr .  &  Mrs .  Jacobs :

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 690 of the Tax law, a [,roceeding in court to review an
adverse decision by the State Tax Commission nray be insti tuted only under
Article 78 of the Civi l  Practice Law and Ru1es, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
<iate of  th is  not ice.

Inquir ies concerning the computation of tax due or refund ai iowed in accordance
wi th th is  dec is ion mav be addressed to:

NYS Dept. TaxaLion and tr inance
Law Bureau - l i t igation Unit
Building l i9, State Campus
Albany, New York 72227
Phone i l  (518) 457-2070

Very truly yours,

STATE TN( COMMISSION

Taxing Bureau' s Representative



STATE OF NEI{I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

STEPI{BN P. JACOBS and JOANN JACOBS

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le 22
of the Tax Law for the Year 7972-

Pet iL ioners ,  S tephen P.  and

Cordova,  Ca l i fo rn ia  95670,  f i led

or for refund of personal income

y e a r  1 9 7 2  ( F i l e  N o .  1 6 7 1 0 ) .

DECISION

JoAnn Jacobs, 2605 Marci  Lee Way, Rancho

a pet i t ion for redeterminat ion of a def ic iency

tax under Art ic le 22 of the Tax Law for the

On September 5, 1978, pet i t ioners advised the State Tax Commission, in

wri t ing, that they desired to waive a smal l  c laims hearing and to submit the

case to the State Tax Commission, based on the ent ire record contained in the

f i le .  A f te r  due cons idera t ion  o f  sa id  record ,  the  Commiss ion  renders  the

fo l low ing  dec is ion .

ISSUE

Whether pet i t ioners l ,Jere residents of New York SLate for personal income

tax purposes during 7972.

FINDINGS OF FACT

1.  Pet i t ioners ,  S tephen P. ,and JoAnn Jac , :bs ,  t ime ly  f i led  a  New York

State personal income tax return for 7972, on which they reported only the

wife's wages earned in New York as being subject lo personal income tax. They

did not include her wages earned in Cal i fornia, nor did they include pet i t ioner

Stephen P. Jacob's mi l i tary income earned in Gr- 'orgia and in Cal i fornia. The
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tax return showed a refund due of all New York St.ate tax withheld from the

wi fe 's  New York  wages.

2. The Income Tax Bureau issued a Statenrent of Audit  Changes against

pet i t ioners on August 24, I973. The Bureau contended that pet i t ioners did not

maintain a permanent place of abode outside Nc'w York State for the ent ire year;

therefore, as domici l iar ies of New York, they were taxable as residents on al l

income, wherever earned.

3. In protest of  the Statement of Audit  Changes, pet i t ioners f i led Form

IT-113X (a claim for refund) on June 5, 7974. The Income Tax Bureau disal lowed

the claim for refund by the issuance of a Not i  ce of Def ic iency on July 29,

1974,  fo r  $339.00  in  persona l  income tax ,  p lus  $25.88  in  in te res t  fo r  a  to ta l

of $364.88. From this sum, the overpalment of $71.04 shown on the tax return

was subtracted, leaving an amount due of $293.84. Pet i t ioners subsequent ly

f i led  a  pe t i t ion .

4. Pet i t ioner JoAnn Jacobs was a New York resident who worked in New York

unt i l  June 24, 7972, when she and pet i t ioner Stephen P. Jacobs were marr ied.

She then moved with him t .o Cal i fornia.

5. Pet i t ioner Stephen P. Jacobs, a resident of New York, entered act ive

duty in the United Stat.es Air  Force Reserves on May 30, 7977. 0n July 14, 7977

and unt i l  June of the year at issue, he was assigned to Moody Air  Force Base in

Georg ia .  Dur ing  th is  per iod ,  he  l i ved  on  the  base in  bache lor  o f f i cer ' s

quar te rs ,  as  requ i red  by  mi l i ta ry  regu la t ions .  On Ju ly  22 ,  1972,  he  was

assigned to Mather Air  Force Base in Cal i forni ,a,  where he and his wife l ived

off  the base unt i l  the end of the year.

6. In a let ter dated January 30, 7978, pr: t i t ioner Stephen P. Jacobs

character ized his assignment to Moody Air  Forcr:  Base as of a def ini te,  temporary
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and l imited nature. The assignment was for 4l l  weeks of pi lot  t raining. A copy

of his mi l i tary orders was submitted to subst i lnt iate his assignment.

7. Pet i t ioner Stephen P. Jacobs maintairred no permanent place of abode in

New York and spent less than 30 days in the Slate during the year at issue.

B. No evidence rrras submitted to show thir t  pet i t ioners took any steps at

any t ime to effect a change of domici le to anl '  oLher state.

CONCTUSIONS OF ],AW

A. That any person domici led in New Yorl :  is a resident for income tax

purposes  fo r  a  spec i f i c  taxab le  year ,  un less  f -o r  tha t  year  he  sa t is f ies  a l l

three of the fol lowing requirements: (1) he maintains no permanent place of

abode in this State during such year,  (2) he maintains a permanent place of

abode elsewhere during such ent ire year,  and (3) he spends in the aggregate

not more than 30 days of the taxable year in the State (20 NYCRR 702.2(b) and

s e c t i o n  6 0 5 ( a ) ( 1 )  o f  t h e  T a x  L a w ) .

B .  That  a  p lace  o f  abode,  whether  in  th is  S ta te  o r  e lsewhere ,  i s  no t

deemed permanent i f  i t  is maintained only during a Lemporary stay for the

accomplishrnent of a part icular purpose (20 NYCRR 702.2(e)).  Al though pet i t ioner

St.ephen P. Jacobs may have establ ished a permanent residence in Cal i fornia for

some part  of  1972, that state of facts appl ied through only part  of  the year,

and certainly cannot be used as a basis for non-residency under sect ion 605 of

the Tax law. Pet i t ioner Stephen P. Jacobs has not offered suff ic ient evidence

on which to base a conclusion that his residen,ce in Georgia was anything other

than a temporary residence. In fact,  peLit ion,:r  Stephen P. Jacobs has made

assert ions indicat ing that such residence was indeed not a permanent residence.

Accordingly,  he was a domici l iary and resident of New York State, s ince he did

not  sa t is fy  a l l  th ree  requ i rements  o f  sec t ion  t i05(a) (1 )  o f  the  Tax  Law.



-4 -

C. That pet i t ioner JoAnn Jacobs was a domici l iary of New York State

during 7972. During this period, she did not sat isfy al l  three requirements,

which would enable her to be a nonresident of New York for income tax purposes I

therefore, al l  her income from al l  sources fol :  the ent ire year is subject to

New York State tax, in accordance with sect ion 612 of the Tax Law.

D. That the pet i t ion of Stephen P. Jacobs and JoAnn Jacobs is denied and

the  Not ice  o f  Def ic iency  da ted  JuLy  29 ,  1974 is  sus ta ined.

DATED: Albany, New York

lvlAR 0 I lg84
STATE TAX COMMISSION

PRESIDENT


