
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter

R ichard  F .  &

of the Pet i t ion
o f

Diane L. Horowitz
AFFIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or for Refund
of New York State Personal fncome Tax under Art ic le
22 of the Tax Law and New York City Nonresident
Earnings Tax under Chapter 46, Title U of the
Administrat ive Code of the Citv of New York for
the  Year  1976,

State of New York i
s s .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
18th day of July,  1984, he served the within not ice of Decision by cert i f ied
mai l  upon Richard F. & Diane l .  HorowiLz, the pet i t ioners in the witbin
proceedinS, by enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Richard F. & Diane L. Horowitz
15 Emerson Terrace
Bloomfield, NJ 07003

and by deposit ing same enclosed
post off ice under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
18th day of July,  7984.

a te r  oa t s

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York .

that the said addressee is the pet i t ioner
forth on said l^,rapper is the last known address

pursuant to Tax Laiv sec t ion L74



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

JuIy 18,  1984

Richard F. & Diane L. Horowitz
15 Emerson Terrace
Bloomfield, NJ 07003

Dear  Mr .  &  Mrs .  Horowi tz :

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herer*ith.

You have now exhausted your r ight of  review at bhe administrat ive level.
Pursuant to sect ion(s) 6gO & 1312 of the Tax Law and Chapter 46, Ti t1e U of
the Administrat ive Code of the City of New York, a proceeding in court  to
review an adverse decision by the State Tax Conmission may be inst i tuted only
under Art ic le 78 of the Civi l  Pract ice law and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept. Taxation and Finance
Law Bureau - l i t igation Unit
Building 119, State Campus
Albany, New York 72227
Phone / l  (518) 457-2070

Very truly yours,

S]'ATE TAX COMMISSION

Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

RICHARD F. HOROWITZ AND DIANE L. HOROWITZ

for  Redeterminat ion of  a Def ic iency or  for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
Ci ty  Nonresident  Earnings Tax under Chapter  46,
Tl t le  U of  the Adnin is t rat ive Code of  the Cl tv
of  New York for  the Year L976.

DECISION

Petl t ioners, Richard F. Horowitz and Diane L. I lorowitz,  15 Emerson Terrace,

Bloornf ield,  New Jersey 07003, f i led a pet i t ion for redeterminat ion of a def ic lency

or for refund of New York State personal income tax under Art ic le 22 of the Tax

Law and New York City nonresident earnings tax under Chapter 46, Ti t le U of the

Administrat ive Code of the City of New York for the year 1976 (Fi le No. 37982).

A snal l  c laims.hearing was held before James Hoefer,  Hearing Off icer,  at

the off ices of the State Tax Cornrnission, Two horld Trade Center,  New York, New

York '  on  January  11 ,  1984 a t  2 :45  P.M.  Pet i t joner  R ichard  F .  Horowi tz  appeared

pro se and for his wife.  The Audlt  Divis ion appeared by John P. Dugan, Esq.

(Wi l l lam Fox ,  Esq.  r  o f  counse l ) .

ISSUES

I. Whether pet i t ioner Richard F. Horowitz carr al locate his distr ibut ive

share of partnership income to sources wlthin and without New York State and

New York City based on a percentage determineC by placlng days worked within

the State and City over total  days worked.

I I .  Whether the Audit  Divis ion's denial  of  pet i t ionersr claimed al locat ion

of partnership income is a violat ion of their  r ights under the equal protect ion
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and due process c lauses of  the Uni ted States Const l tu t ton and Const i tu t ion of

the State of  New York.

FINDINGS OF FACT

1. Pet i t ioners herei .n,  Richard F. Horowi Ez and Diane L. Horowitzl ,  f i l -ed

a New York State Income Tax Nonresident Return for the year L976 and also a New

York City Nonresident Earnings Tax Return for the same year.

2. During the year at issuer pet i t ionerhras a general  partner in the law

firm of Weiss, Rosenthal,  He1ler,  Schwartz and Lazar (hereinafter t t the partnershipt ' ) .

Pet i t j -oner received a distr ibut ive share of lncome from the partnership in the

a m o u n t  o f  $ 6 9 , 6 0 9 . 0 0 .

3. On his New York State and New York Clty income tax returns, pet i t ioner

al located his distr ibut ive share of partnership income to New York State and

New York City sources based on a percentage determined by placing days worked

within the State and City over total  days rrrorked. For State purposes, pet i t ioner

a l loca ted  $52,502.00  (L78/236 x  $69,609.00)  o I  par tnersh ip  lncome to  New York

Sta te  and fo r  C i ty  purposes ,  $47,782.00  (162/236 x  $69,609.00)  o f  par tnersh ip

income was al located to New York Citv.

4.  On August  21,  1980,  the Audi t  Div ls lon j -ssued a Not ice of  Def ic iency

to pet i t loners for  the year  L976,  assessing actdt t ional  New York State and New

York  C i t y  t ax  due  o f  $2 ,513 .86 ,  p lus  i n te res t  o f  $2 IL .72 ,  f o r  an  a l l eged  to ta l

due  o f  $3 ,225 .58 .  The  a fo remen t i oned  No t i ce  o f  De f i c l ency  l r as  p rem ised  on  a

Statement  of  Audi t  Changes dated Nlay 29,  1980,  wherein the basis  for  the

def ic iency was expla lned in the fo l lowing manner:

1 
Di"o" L. Horowitz is involved in this proceeding

that she flled joint f-ncome tax returns with lR.lchard
the term pet i t ioner sha11 hereinafter refer so1ely to

due solely to the fact
F. Horowitz.  Accordingly,

Richard F. Horowitz.
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"schedules A-1 and A, al locat ion of
York State and City,  respect ively,
distr ibut ion of partnership ineome.

wage ernd salary lncome to New
mav not  be used to a l locate a

A distr ibut ion of partnership lncome may be al located only on the
basis of the partnership al locat ion percentage.

Slnce the partnership of Weiss, Rosenthal,  Hel ler,  Schwartz and
Lazat,  of  which you are a member partner,  does not al locate i ts
incomer ]our ful l  d lstr ibutLve share is rrrportable for New York State
and New York City tax purposes.

Your share of the New York Clty unincorpo:rated buslness tax deduction
taken on the L976 partnership returg of the above ci ted partnership
is shown below as a modlf icat ion.r '  

-

5.  The partnershiprs off ice was located' i r i th in the City of Nev York

and no off lce was maintained by said partnership outslde of New York State. The

1976 New York State and New York City partnership returns did not al locate

partnership income to sources outside the State or City.

6. The days worked outside New York State and New York City by pet i t ioner

were done so of necessity and not for his convenience. The servlces performed

by petitioner on those days worked outslde Nev York State and New York Clty

rrere services which could only have been performed outslde the State and Clty.

7. Pet i t ioner maintalns that regulat ion 20 NYCRR 134.1 creates an incon-

sistent and unequal distinction between nonresrident partners and nonresident

employees and that said regulat ion is therefore an Lncorrect,  unauthorlzed and

unconstitutional implementation of sections 6lt2 and 637 of the Tax Law.

Furthermore, pet l t ioner asserts that l f  regulert ion 20 NYCRR 134.1 is deterrnlned

to be correct,  authorized and const i tut ional,  that sect lons 632 and 637 of the

Tax Law, as appl led herein, should be deened unconst i tut ional.

2 
P"aiaioner did not argue nor was any evlclence presented wlth respect to

the adjustment increasing taxable income by $2,346.00 for his share of the New
York City unincorporated business tax deduct ion.
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CONCLUSIONS OF LI\W

A.  That  20  NYCRR 131.16  prov ldes ,  in  per t inent  par t '  tha t :

t t l f  a nonresident employee.. .performs services for hls employer
both withln and ririthout the State, his inr:ome derlved from New York
sources includes that proport ion of his total  compensat lon for
servlces rendered as an employee which thrr total number of working
days enployed withLn the State bears to the total number of worklng
days euployed both within and without the State." (ernphasis added)

B. That petitioner hereln rras a partner irnd not an enp)^oyee and therefore

he cannot al locate his distr ibut ive share of p,artnership incone to sources

hrithin and without New York State and New York City based on days worked wlthin

and wLthout  the  Sta te  and C l ty .  Tax  Law Ar t i c le  22  sec t lons  037(a) (1 ) ;  632(a)  ( l ) (A) ;

632(b) (1 ) ;  632(c ) ;  20  NYCRR 134.1 ;  T l t le  U o f  the  Admin is t ra t i ve  Code o f  the

City of New York sect l -ons U46-1.0(f) ;  U46-4.0; 20 NYCRR 295.2; 20 NYCRR Appendix

20 sect ions 1-7, 4-I  and. 4-2.

C. That the partnership, of  which pet i t ioner \ras a member partner,  did

not maintain an off ice outslde the State and Cltv of New York and, therefore,

said partnership ! , ras not ent i t led to al- locate i ts lncome to sources outside the

State or City.  Since the partnership could not and did not al- locate i ts income

to sources outside New York State and New York. Clty,  pet i t ioner may not al locate

his distr ibut lve share of partnershlp income t .o sources outside the State and

C i t y .

D. That the const i tut ional i ty of  the laws and regulat lons of the State

and City of New York are presumed at the admirristrative level. There ls no

Jurisdl-ct ion at the administrat ive level to declare such laws and/or regulat ions

unconst i tut ional.  
,
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E. That  the pet i t ion of  Richard F.  Horowj- tz

denied and the Not ice of  Def lc lency dated August

ent i rety ,  together  wi th such addi t ional  in terest

owing.

DATED: Albany, New York

and Diane L. Horowltz is

21, 1980 is sustained in l ts

as may be lawfully due and

STATE TI\X COMMISSION

JUL T 8 1984
IDE]{T


