
STATE OF NEW YORK

STATE TAx COMMISSION

In the Matter

R ichard  F .  &

of the Pet i t ion
o f

Juanita M. Hoener
AFTIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal Income
Tax under Article 22 of the Tax Law for the yea;r:s
1 9 7 5  &  1 9 7 6 .

State of New York ]
s s .  :

County of Albany ]

David Parchuck, being duly sworn, deposes i lnd says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
31st day of July,  7984, he served the within noLice of Decision by cert . i f ied
mai l  upon Richard F. & Juanita M. Hoener,  the pt: t i t ioners in the within
proceedinE, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Richard F. & Juanita M. Hoener
3901 le fevre  Dr .
Kettering, 0H 45429

and by deposit ing same enclosed in a postpaid prr 'operly addressed wrapper in a
post off ice under the exclusive care and custodl,r  of  the United States Postal
Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
31s t  day  o f  Ju ly ,  1984.

that the said at ldressee is the pet i t ioner
forth op said wrapper is the last known address

ter oath
pursuant to sect ion 174



STATE OF  NEW YORK
STATE TAX COMMIS:5 ION

ALBANY,  NEW YORK 12227

July  31,  7984

Richard F. & Juanita M. Hoener
3901 Le fevre  Dr .
Kettering, 0H 45429

Dear  Mr .  &  Mrs .  Hoener :

Please take not ice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at 1:he adninistrative leveI.
Pursuant to sect ion(s) 690 of the Tax Law, a pr ' r)ceeding in court  to review an
adverse decision by the State Tax Commission ps' , , '  be inst i tuted only under
Art ic le 78 of the Civi l  Pract ice law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany tlounty, within 4 nonths from the
date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
with this decision may be addressed to:

NYS Dept.  Taxat ion and Finance
Law Bureau - Litigation Ur:rit
Bui lding /19, State Campus
A1bany, New York 72227
Phone / /  (518) 457-2070

Ver:y truly yours,

STATE TN( COMMISSION

cc: Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lons

o f

RICHARD F. HOENER AND JUANITA M. HOENER

for Redetermlnat lon of a Def ic iency or for
Refunds of Personal Incone Tax under Article 2il
of  the Tax Law for the Years 1975 and 1976.

DECISION

Peti tLoners, Richard F. Hoener and Juanlt i : r  M. Hoener,  3901 LeFevre Drive,

Ketter ing, Ohlo 45429, f i led pet i t ions for redeterminat lon of a def ic iency or

for refunds of personal lncome tax under Artic.l-e 22 of the Tax Law for the

years  1975 and 1976 (F i le  No.  37596) .

On November 13, 1983, pet i t ioners f i led a walver of smal l  c lains hearlng

and consented to submission of this matter to uhe State Tax Comrission. The

fol lowing decision is rendered upon the f i le asi  present ly const i tuted.

We note that pet i t ioners f l led perfected pet i t ions (pursuant to 2O

NYCRR 601.5)  fo r  tax  years  1975 th rough 1981;  however ,  the  record  here in  does

not disclose any Not ice(s) of  Def ic iency or Not ice(s) of  Disal lol tance having

been issued to pet i t ioners for tax years 1977 t : .hrough 1981 nor the f i l ing of

any pet i t lon(s) (pursuant to sect ion 689 of ther Tax Law) in reference thereto.

Therefore, we wi l l  address the perfected pet i t l .ons onJ-y as they relate to tax

years 1975 and.1976 and uake no decision for arry subsequent year.

ISSUES

I .  Whether ,  dur ing the year  L976,  pet i t ioners were donic l led in  New York

and either maintained a permanent place of aboclle ln New York, maintained no

permanent place of abode elsewhere, or spent irr the aggregate more than 30 days

in New York, and were thus resi.dent indl-vlduale;r under Tax Law sectlon 605(a) (1).



I I .  Whether
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pet i t ioners t inely f i led a c1:r im

claim was made during their pr:i-or

pet i t ioners t inely f i led a cl : ;Lln

for refund for 1975 when no

adminlstrat ive hearing.

fo r  re fund fo r  L976.

FINDINGS OF FACI]

1. Pet i t ioners, Rlchard F. Hoener and Jui:rnLta M. I loener,  t luely f l l -ed a

New York State Income Tax Resident Return for .1. .975. On February 26, L977' they

f l led an amended return for said year on Form1-T-203, New York State Income Tax

Nonresident Return. On November 26, 1982, the State 1'.1 Qemmissiorr rendered a

decision for 1975 as to pet i t ionersr resident $tatus and their  c laim for

resident tax credit in which lt was held that petitioners were douriciled ln the

State of Ohio but were residents of New York State by vir tue of sect ion 605(a) (2)

of the Tax Law.

'  2.  Pet i t ioners t inely f i l -ed a New York State Income Tax Resident Return

for I976 showing their  address as 6 Terrace Dr1-ve, Hunt ington Stat lon'  New

York. On Apri l  12, Ig77, they f l led another 1976 return, this t ime on Form

IT-203, New York State Income Tax Nonresident }(eturn, showing an overpayment of

$ 4 , 3 8 6 .  7 6 .

3. On September 26, 1977, the Audit  Divis i ion issued a Statement of Audit

Changes to pet i t ioners on the grounds that the;,r  nere New York State resldents

for the ent ire year I976 and that the est lmatecl  tax claimed on their  nonresident

' return exceeded the amount actual ly paid by thern. Sald statement proposed

personal income tax of $I ,702.81, the amount shown due on thelr  resldent

re tu rn ,  p lus  in te res t  o f  $232.56 ,  fo r  a  to ta l  c lue  o f  $11935.37 .  Accord ing ly ,

on September 26, 1977, a Not ice of Def ic iency was issued assert ing personal

lncome tax  o f  $6r089.57 ,  p lus  in te res t .  The " ( lonsent  to  F ind ingsr t  sec t ion  o f

said not lce contained the fol lowing statement:  "(1)ess pa)rment of $41386.76
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uade by refund and redeposited under Deposit  Serial  Number 9018963. Balance

s t l1 l  due $1 ,935.37" .  On October  13 ,  1977,  the  Aud i t  D lv is ion  adv ised pe t i t ioners

that the Not ice of Def ic iency had been withdrawn slnce credit  was not al lowed for

a $1,702.8L payment made with the f i l lng of their  resident return.

4. Pet i t ioner Richard F. Hoener was emphyed by Falrchl ld Industr ies,

Inc. ("Fairchi ld")  dur lng the years at issue. Pet i t loner was moved from

Dayton, Ohio to New York State by Falrchi ld to work in a posit ion in the t 'A-10

Fatigue Test Programtt.  The assignment,  which began in I974, Iras expected to

last two years; however, due to problems encourrtered and to changes nade by the

Air Force, i t  was scheduled to cont inue into 1l)80.

5. In their  let ter addressed to the State Tax Conrmission'  a copy of whlch

was submitted with thelr  pet i t ionr l  s igned on l , lay 31, lg7g, and received by the

Audit  Divis i-on on June 6, L979, pet i t ioners ss.serted the fol lowing:

"We have maintained our home in Ohio.

l{e have maintained our Dayton, Ohio Telephone listing.

I {e have a l l  o f  our  rout l -ne denta l  work perr formed in Dayton.

I  have maLnta ined rny Ohio Professional  Engineers L icense E-017272'

and I  have not  appl ied for  a New York l icense.

I^Ie have every intention of returning to Ohlo when my current commlt-
men t  i s  comp le ted . r r  ,

The pet i t ion f i led by pet i t ioners for  refund of  thei r  tax pald stated as

fo l l ows :

1.  The tax in  quest ion is  the Persona-I .  Income Tax.

Î  
A pet i t lon is  f i led,  pursuant  to sect lon 689 of  the Tax Law, in  response

to a Not ice of  Def ic iency or  a Not ice of  Disal . lLowance and is  not  to  be confused

wi th the Perfected Pet i t ion (ment ioned in F ind1lng of  Fact  r '6r r )  which ts  f i led

Dursuant  to sect ion 601.5 of  the Rules of  Pract ; : ice and Procedure.
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2. The tax in quest ion is for the taxerble years(s) or
period(s) 1975 and subsequent year$.

3. The total  amount of tax paid for earch year ls 1975-
$ 4 , 6 7 3 . 0 7  ,  L g 7 6 - $ 7 , 1 5 3 . 3 9 ,  r 9 7 7 - $ 7  , 4 2 3 . 0 6 ,  L 9 7 8 -
$ 7  , 0 5 3 . 2 7  .

4 .  R e f u n d  o f  $ 2 , 4 I 8 . 4 I  ( 7 5 )  i s  r e q u e s t e d .  N o t i c e  o f
Disallowance \ras dated 27 Jwe, L9',t7.

6. On December 6, 1980, pet i t ioners f i lect Form IT-113X, Claim for Credit

or Refund of Personal Income Tax, for 1975 and 1976, showing an overpayment of

$614.85 based on a change of el-ect ion from marr: led f i l ing Joint ly to narr ied

f l l lng separately.  On June 7, 1982, they f i lecl  a pet i t ion for the refund

amounts asserted ln Form IT-113X. The Audit Di:vision denled said claims on the

ground that they were not t i rnely.  On February 27, 1981, pet l t loners f i led a

perfected pet i t ion clainlng refunds of persona-l-  incone tax for each of the

years 1975 through 1980 on the ground that they rrere not resldents of New York

Sta te .  On l t ra rc in  24 ,1981,  a  second per fec ted  J re t i t ion  was rece ived fo r  the

years 1975 through 1981 on the ground that the "Income Tax Bureau issued a

not l-ce of disal lowance in fu11 before al l  the facts ln the case lrere presented

to the Bureautt .  Said pet i t ion asserted a clainn for refund only for 1975. On

July 6, 1983, a third perfected pet l t ion was rerceived claimlng refunds of

personal income tax for each of the years 1975 and 1976 on the ground that at

the t ime the Audit  DivLsion issued l- ts not ice of disal lowance in ful l ,  a

pet i t ion was st i l1 act ive. Pet i t ioners dld not f i l -e Form IT-113X or amended

personal income tax returns showing claims for refunds for years 1977 through

1 9 8 1 .

7. Pet i t ioners moved to New York State orr February 22, 1974. The perfected

pet i t ion submitted by pet i t loner Richard F. Hocrner in Jul-y of 1983 showed his

address to be 6 Terrace Drive, Hunt ington Stat: i : .on, New York 11746' which was
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the address on his 1974 New York State resident return.

that pet i t ioners noved back to Ohio sonet ime bertween the

pet i t ion  in  Ju ly  o f  1983 and September  o f  1983,

CONCLUSIONS OF LlrW

The record indicates

f l l ing of the perfected

A. That any evldence or arguments pet i t loners wished to raise concerning

their  resident status or f i l ing elect ion durlng 1975 should appropriately have

been presented during their  pr ior adminlstrat i r . re hearing ( l4atter of  Rlchard F.

and Juan i ta  M.  Hoener ,  S ta te  Tax  Cornn. ,  Nov .  26 ,1982) .  I f  pe t l t ioners  were

dissat is f ied wl- th the resul t  o f  that  hear lng,  thei r  recourse was to inst i tu te a

proceeding under Ar t ic le  78 of  the Civ i l  Pract : j i .ce Law and Rules.  Their  c la lm

fo r  re fund  fo r  1975  l s  t he re fo re  den led .

B.  That  seet ion 102.2(d)  of  the Personal  Income Tax Regulat ions provides:

"Domic i le .  (1)  Donic i le ,  ln  general , ,  is  the p lace which an
individual intends to be his permanent home -- the place to which he
intends to return whenever he may be absent .

(2)  L donic i le  once establ ished cont inues unt i l  the
person ln quest lon moves to a nerr  locat ion wl th the bona f ide in ten-

t lon of  making h is  f  lxed and permanent  horr re there . . .n  20 NYCRR
1 0 2 .  2  ( d )  .

We prevlously determined that pet i t ioners were domicl led in the State of Ohio

during 1975 (see Findlng of Fact I ' l t t ,  supra).  The record herein does not show

that pet i t ionersr clrcumstances concerning the: iLr donicl le have changed from

1975 to 1976. Accordinglyr they remained domici l -ed in Ohio during 1976.

C. That any person douriciled outside the State who naintains a Permanent

place of abode within the State during any taxable year and spends in the

aggregate more than 183 days of such taxable yri:ar within the State shall be a

resldent of New York State for income tax purposes even though he may not be

deemed a resident f  or other purposes (sect ion r t i05 (a) of the Tax Law and 20

NYCRR L02,2).  Accordingly,  pet i t loners r^rere reisldent individuals of New York
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durlng L976, and their  New York adjusted gross income ls the same as thelr

federal  adjusted gross income with certain mod1.f lcat lons not appl icable hereln

(sect ion 612 of.  the Tax Law).

D. That pet l t ioners t inely f l led a pet i t i -on on June 5, 1979, for the

amount asserted ln their  c laim for refund as shown on thelr  1976 nonresldent

return f i led on Apri l  12, 1977; however,  the bi :Lsls for said clalm is the sane

as Issue rt l r r  in this proceedlng and has been arrswered by Concluslons of Law t tB"

and ' rC" r9 : l lgg .  There fore ,  pe t l t ioners t  c la in  fo r  re fund,  based on  a  change o f

domici le,  and their  pet l t ion for refund are derr led.

Pet l t ionersf c laim for refund for L97t|  fLLed on Form IT-113X on

Decenber 6, 1980, which was based upon a changer of elect lon, is denled since

(1) said claim const i tuted an addit ional-  c laim for refund based upon a dlsslnl lar

ground than that set forth l -n their  pet l t l -on fr : r  refund dated June 6, 1979 (see

Treas .  Reg.  $301 .6402-2 tb l  t l l ) ;  and  (2 )  sa id  c - l .a im was no t  f i l ed  w i th ln  the

three year period prescr lbed in sect lon 687 (a) of the Tax Law.

DATED: Albany, New York STATE ThX COMMISSION

.GoLo;a^-d)qtu--
PRESIDE].IT

JUL 31 1984


