
STATE 0F NEI,rt YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

James H.  He l le r

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal Income
Tax under Art ic le 22 of the Tax law for the Yr: :ars
1970 -  7973.

AT'FIDAVIT OF MAIIING

State of New York ]

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
6th  day  o f  Apr i l ,  1984,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied
mai l  upon James H. Hel ler,  the pet i t ioner in t-he within proceeding, by
enclosing a Lrue copy thereof in a securely sealed postpaid wrapper addressed
a s  f o l l o w s :

James H.  He l le r
3 3 1 7  R o w l a n d  P l a c e ,  N . W .
I{ashington, DC 20036

and by deposit ing same enclosed
post off ice under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
6 th  day  o f  Apr i l ,  1984.

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York .

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

r ized  to
pursuant to Ta

ster oaths
sec t ion  174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

James H.  He l le r

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal fnconne
Tax under Art ic le 22 of the Tax Law for the Years
1 9 7 0  -  7 9 7 3 .

AFFIDAVIT OF MAITING

Sta te  o f

County of

New York )
ss .  :

Atbany ]

David Parchuck, being duly sworn, deposesl and says that he is an employee
of  the  Sta te  Tax  Commiss ion ,  tha t  he  is  over18 years  o f  age,  and tha t  on  the
6th  day  o f  Apr i l ,  7984,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied
mai l  upon Arthur K. Mason, the representat ive of the pet i t ioner in the within
proceeding, by enclosing a true copy thereof - i .n a securely sealed postpaid
wrapper  addressed as  fo l lows:

Arthur K. Mason
7220 79th Sr. N.W.
l{ashington, DC 2A$6

and by deposit ing
pos t  o f f i ce  under
Service within the

That deponent
of the pet i t ioner
last known address

same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a
the exclusive care and custody of the United States Postal

St.ate of New York.

further says that the said addressee is the representat ive
herein and that the address set forth on said wrapper is the

of the representat ive of the pet i t ioner.

Sworn to before me this
6 th  day  o f  Apr i l ,  7984.

thor ized to a te i  oa
pursuant to Tax sec t i on



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY/  NEW YORt (  12227

Apr i l  6 ,  198,1r

James H. Hel ler
3 3 1 7  R o w l a n d  P l a c e ,  N . W .
Washington, DC 20036

D e a r  M r .  H e l l e r :

Please take not ice of the Decision of the Stat"e Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review al  the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceeding in court  to review an
adverse decision by the State Tax Commission nray be inst i tuted only under
Art ic le 78 of the Civi l  Pract ice Law and Rulesr,  and must be commenced in the
Supreme Court of the State of New York, Albanl. County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and I i ' inance
law Bureau - Li t igat ion Unit
Bui lding / /9,  State Campus
Albany, New York 12227
Phone i l  (518) 457-2070

\ i 'ery truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner '  s  Representa t ive
Arthur K. Mason
1220 19 th  St .  N . I^1 .
Washington, DC 20036
Taxing Bureau's Representat ive



STATE OF NEI,J YORK

STATE TAX COMMISSION

In the Matter of the Pet l t ions

o f

JAMES H. HELLER

for Redeterminat ion of Def ic lencies or for
Refunds of Personal Income Tax under Article
22 of the Tax Law for the Years 1970, L971,
L972 and 1973.

DECISION

Petl t ioner,  James I I .  Hel ler,  3317 Rowland Place N.W., I {ashLngton, D.C.

20008, f i led pet l t ions for redeterminat ion of c lef ic iencles or for refunds of

personal income tax under Artl-cle 22 of the Ta:ic Law for the years L970, I97L,

1972 and 1973 (Fi1e Nos. 14072 and L8772).

A formal hearlng was held before Edward L, Johnson, Hearlng Off icer,  at

the off ices of the State Tax Commission, Two W:rr ld Trade Center,  New York, New

York, on Apri l  10, L978 at 2245 P.M., with al l  br iefs to be subnit ted by

June 30'  L978. Pet l t ioner appeared by Hydernan,,  Mason & Goodel l ,  Esqs. (Arthur K.

Mason, Esq. '  of  counsel) .  The Audlt  Divis lon :rppeared by Peter Crotty,  Esq.

(Abraham Schwar tz ,  Esq. ,  o f  counse l ) .

ISSUES

I. Whether petltioner rras a nonresident member partner ln a New York law

firm and subject to New York State income tax on his distrlbutive share of

partnership lncome.

I I .  Whether pett t ionerrs income tax l iabi lui ty was properJ-y computed.

I I I .  Whether penalt ies nere properly asserted for fai lure to f i le New York

State income tax returns and pay the tax shown due.
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FINDINGS OF FACI]

1. On March 6, L974, and AprtL 22, 1976, the Audlt  Divls lon lssued a

St,atement of Audit Changes to petitioner on the grounds that he was requlred to

file a New York State income tax nonresident return slnce he was a nonresldent

partner ln a partnership having offices both w:jLthin and without New York State.

Petitloner rras told that his New York lncome tax f.or L970 was computed to be

$3,521.65 ,  p lus  pena l t les ,  pursuant  to  sec t ions  685(a) (1 )  and 685(a) (2 )  o f  the

T a x  L a w  o f  $ 1 , I 9 7 , 3 6 ,  a n d  i n t e r e s t  o f  $ 6 0 9 . 6 7 ,  f o r  a  t o t a l  d u e  o f  $ 5 , 3 2 8 . 6 8 .

On September 15, L975, a revlsed Statement of Audit Changes nodifying

the IT-38 dated March 6, L974 nas sent to pet i t ioner showlng a tax due for 1970

of  $2 ,442.48 ,  p lus  pena l - ty  o f  $1 ,160.18  and in te res t  o f  $700.50 ,  fo r  a  to ta l

due o f  $4 ,303.16 .  On January  26 ,  1976,  the  Auc t i t  D iv is lon  issued a  Not lce  o f

Def lc lency.

On February 28, L977, pet i t loner rras sient a Not ice of Def ic iency for

Lhe years I97L, L972 and 1973 clainlng the folJ-owing def lc iency:

Year Tax Penalty Lnterest Total

197 I
r97 2
L97 3

$  4 ,505 .76  $2 ,L40 .24  \ i r , 316 .27
5 ,579 .95

374 .72
2 ,566 .78

149 .89
r  , 62L .2O

80 .77

$  7  ,962 .27
9 ,767  . 93

605 .38
rorat ilo-'76d'73 $4,-656-:9I Tffi'TEU TT6',3-6'

2. Pet i t ioner t imely f i led pet i t ions for redetermlnat ion of def ic lencles.

The formal hearing treated them as one consol idated pet l t lon for the years 1970

through 1973.

3. Petit{oner, a lawyer admitted to the l}istrict of Columbla (llashington)

bar,  became assoclated with the Washington off ice of Stroock & Stroock & Lavan

("Stroock") in March, 1968. I Ie received an agreed f ixed salary in 1968 and

1969 but negot iated a wrl t ten contract as of Ja,nuary 1, 1970. Thls agreement

authorized petltioner to hold hlnself out as a member of the flrn. The Lnitial
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ParagraPh staEed:

TTFIRST: HELLER is herewith adnltted to p;rrtnershlp in the FIRM under
the terns and conditlons set forth in thls agreement.tt

4.  The agreement thereafter set out that pet i t ioner was not required to

contr lbute to the capital  of  the f i rm. I le was to have.. . t 'no interest in the

furnlture and flxtures, library, leaseholds, filrm name or in any other tanglble

or intangible property of the f i rm."

5. The agreement by its terms nas to comnence as of January 1, 1970 and

to cont inue to and lncluding Decenber 31, L970,,  Al though pet i t loner cont inued

to practice as an associate attorney with Stroock ln I'Iashington until March'

1973, thls 1970 agreement, was the only writlng delineatlng the relatlonshlp

betneen petitioner and Stroock and was acknowledged by both to have been a

purely "cosmetictt arrangement intended to aid petitioner in attractlng clients

to the f l rm.

6. Petltioner did not parEicipate in partnershlp declslons as to management'

dlv is i-on of prof i ts or losses, and nas not l isted as a partner on the buslness

letterhead of Stroock. A11 bi l1s he rendered lrere for Stroock, and al l  fees

were payable to Stroock.

7. Pet l t loner spent al l  of  hls t ime and professional ef forts ln the

Washington offi.ce, except for four or flve trips per year to the New York main

office of Stroock. Then he would spend trro or three days each tine in the New

York offlce. Ile was not admitted to the New Yr:rk bar. The flrm had a Paris

off lce also, but pet l t loner did not work in thert  locat ion.

8. Pet l t ioner sought to become a partner in Stroock. The New York f l rn

had a two-tlered partnership consisting of ninelteen persons designated as

t'partners" and thirteen others called "Stroock parEners". A t'management

corrmitteett appointed by the Stroock partners and incJ-uding one or more of the
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other partners passed upon and made al l  deci-sions with respect to pol lc ies'

management, and operations of the law flrm. The overalL partnership agreement

dated January 1, L972 provided that the Washington offlce was to be operated as

an integral part of the firn. The agreement provided that one or two other

persons ln the Washlngton off ice ". . .even though denoted as members of the f l rn

for certaln purposes, nevertheless receive flxeid anounts, have no ascribed

percentages and are deemed and treated as expenses of the flrm for the purPose

of determining net fees.rr

9. Pet l t ioner was pal-d a f ixed compensat:r i .on of $35,000.00 ln L97O'

$40,000.00  p lus  a  $5 ,000.00  bonus ln  1971,  and $45,000.00  w l th  no  bonus in

L972. I ie lef t  Stroock in March, L973. No socj-al  securi ty or wlthholdtng taxes

were deducted from the amounts paid petitioner,,

I0.  Stroock f i led i ts Federal  partnershlp lncome tax returns for each of

the years ln question, and llsted petitloner as; a partner. Although he ltas not

allowed to see the returns, petitioner was aware, although not informed, that

he was l isted as a partner.

11. Stroock f i led New York State partnerstrLp returns and l lsted pet i tLoner

as a partner.  Pet i t ioner did not know how the partnership al located l ts net

income. He did not have access to partnership books or lncome tax returns.

L2. Pet l t loner f i led Federal  lncome tax returns as a resident of l {ashington,

D.C. for L970, L97L, 1972 and, 1973, lncludlng wlth each return Schedule 1040 SE

(Conputation of Soclal Security Self-Enployment Tax) on which he reported

compensatlon from Stroock as partnership income. Petitloner paid his own

Soclal  Securi ty Tax. In Schedule E of each For:m 1040, pet i t ioner l isted

Stroock as the source of monies reported as palr:tnership income.
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13. At the formal- hearlng lt was stlpulated between counsel- for the

petitioner and the Audlt Division that in the event petltioner should be

determlned to be llable for Lncome taxes for the years at issue, the Notice of

Def ic iency should be adjusted to ref lect the proper amount of i temlzed deduct lons

and exemptLons as stated in pet l t ionerts Feder:r l  lncome tax returns for L97L'

L972 and L973.

L4. Pet i t ioner was a nonresLdent of New York for the ent lre period 1970

through L973. He dld not f i le New York State::Lncome tax returns because he dld

not believe his lncome from Stroockrs Washingtr:rn law office was derived from a

New York source. Petitloner contended that he was an employee and not a

partner in Stroock because that nas the intent of the partiesr and that under

Federal tax cases and comrnon 1aw, the arrangement in hls case dld not constltute

a partnershlp. Petitioner cited many cases ancl the Unl-form Partnershlp Act to

substant iate the basis for hls content lon.

CONCLUSIONS OF LITW

A. That al though pet i t loner did not sharei  ln the prof i ts or losses of

Stroock during the years 1n issue, he was paid flxed nonthly compensati.on whlch

was characterized as a guaranteed paJrment by the partnershlp which l-lsted htn

as a partner on its distrLbution schedules for the years in issue (""" E!!g!

,  89 A.D.2d 646; Matter of  Harold Bl-asky v.

S-!3t. . :g5_g"nr.- ,  69 A.D.2d,940).  Pet i t lonerrs assert ion that he was not a

partner because he did not partlcipate in the nranagement of Stroock and that

hLs partnership deslgnat ion served only to aid ln his attraet ing cl lents to

said f  i rn is unpersuasive (see Matter of l le lnf  . l lash v.  Tul lv,  93 A.D .2d 373).

Thereforer pett t ioner was a nonresldent partner of Stroock during the years

1970 through 1973 and, as such, was requlred to report  his distr ibut ive share
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of all items of partnership lncome, galn, loss and deduction entering into hls

Federal adjusted gross income to the extent sur::h ltems are derlved from or

connected with Nen York State sources (section 637 (a) of the Tax Law and 20

N Y C R R  1 3 4 . 1 ) .

B. That pet i t ioner ls ent l t led to an al l -ocat lon of his distr lbut ive share

of partnershlp incone received from Stroock for the years 197L, 1972 and 1973

on the basis of a ratio, the numerat.or of which represents partnership lncome

from New York State sources and the denominator of which represents partnershlp

lncome from sources within and without New Yorlc State.

C. That pet i t ioner is ent i t led to f i le on a Jolnt basis and claim i tenLzed

deduct ions, less state and loca1 income taxes, and exenpt ions for years 1971

through L973. A statutory credit  of  $25.00 ls to be al lowed for L97L.

D. That pet i t ionerrs fal lure to f i le New York State income tax returns

was due to reasonable cause; therefore, the perraltles iuposed pursuant to

sect j .ons 685(a)(1) and 685(a)(2) of the Tax Law are cancel led.

E. That the petition of Janes It. Heller jls granted to the extent shown in

Conclusions of Law t'B", ttCtt and ttDrt, 
€gI3, ancl is ln all other respects

deni-ed. The Audit  Dlvls lon is dlrected to nodj l fy the Not ice of Def ic lency

dated February 28, 1977, to be consistent with the declsion rendered herein.

DATED: Albany, New York STATII TAX COMMISSION

APR O 6 1984


