
STATE OF NEI,J YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Har ry  He l le r

for Redet.erminat ion of a Def ic iency or Revisir ;n
of a Determinat ion or Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Yt:ars
1965 & 1966.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
6 th  day  o f  Apr i l ,  1984.

AFFIDAVIT OT MAITING

tha t  the  sa id  addressee is  the  pe t i t ioner
forth on said wrapper is the last known address

,'^ ,/t? .

State of New York ]
s s . :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over , l .B years of age, and thaL on the
6th day of Apri l ,  1984, he served the within not ice of Decision by cert i f ied
mai l  upon Harry Hel ler,  the peLit ioner in the within proceeding, by enclosing a
true copy thereof in a securely sealed postpa:r.d wrapper addressed as fol lows:

Har ry  He l le r
3 7 3 0  A p p l e t o n  S t . ,  N . W .
Washington, DC 20076

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

t o a
pursuant to Tax L

ster oaths
s e c t i o n  1 7 4



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the PeLit ion
o f

Harry Hel ler

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Years
1965 & 7966.

AFFIDAVIT OF MAIIING

SLate of New York ]
s s . :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of  the  Sta te  Tax  Commiss ion ,  tha t  he  is  over . lB  years  o f  age,  and tha t  on  the
6th  day  o f  Apr i l ,  7984,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied
mai l  upon Paul Buscemi, the representat ive of the pet i t ioner in the within
proceed inS,  by  enc los ing  a  t rue  copy  thereo f  : in  a  secure ly  sea led  pos tpa id
wrapper  addressed as  fo l lows:

PauI Buscemi
Simpson, Thacher & Bart let t
1 Battery Park Plaza
New York, NY 10004

and by deposit ing
pos t .  o f f i ce  under
Service within the

That deponent
of the pet i t ioner
last known address

same enclosed in a postpaid properly addressed wrapper in a
the exclusive care and custr ,dy of the United States Postal

State of New York.

further says that the said addressee is the represenLat ive
herein and that the address set forth on said wrapper is the

of the representat ive of the pet i t ioner.

Sworn to before me this
6 t h  d a y  o f  A p r i l ,  1 9 8 4 .

st-er oathsto admi
w sec t i on  174



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORI (  12227

Apr i l  6 ,  198, :+

Harry HeIIer
3730  App le ton  S t . ,  N .W.
lrtashington, DC 20016

D e a r  M r .  H e l l e r :

Please take not ice of the Decision of the Stat,e Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceeding in court  to review an
adverse decision by the State Tax Commission nrray be inst i tuted only under
Art ic le 78 of the Civi l  Pract ice law and Rules;r ,  and must be commenced in the
Supreme Court of the State of New York, Albanl. County, within 4 months from the
date of this not ice.

Inquir ies concerning the computat ion of tax duLe or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and f inance
Law Bureau - l i t igat ion Unit
Bui lding l l9,  State Campus
Albany, New York 72227
Phone / l  (518) 457-207A

\iery truly yours,

S|TATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Paul Buscemi
Simpson, Thacher & Bart let t
1  Bat te ry  Park  P laza
New York, NY 10004
Taxing Bureau's Representat ive



STATE OT I\iEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

HARRY I{EIIER

for Redetermination of a Deficiency or
for Refund of Personal Income Tax under
Article 22 of the Tax Law for the Years
1965 and 1966.

DECISION

Petit ioner, Harry HeIler, 3730 Appleton l i treet, Northwest, l{ashington,

D.C. 20A76, f i led a petit ion for redeterminat: iLon of a deficiency or for refund

of personal income tax under Art. icle 22 of thr:r Tax Law for the vears 1965 and

1966 (F i le  No.  27617) .

A formal  hear ing was held before Gasper  l i .  Fasul lo ,  Hear ing 0f f icer ,  a t

the off ices of the Stat.e Tax Commission, Two l, iorld Trade CenLer, New York, New

York,  on Ylay 27,  1980 at  1 :15 P.M.  Pet i t ionerr  appeared by Simpson,  Thacher  &

Bart le t t ,  Esqs.  (Paul  Buscemi,  Esq. ,  o f  counsel ) .  The Audi t  Div is ion appeared

by  Ra lph  J .  Vecch io ,  Esq .  (E l l en  Purce l l ,  Esq , ,  o f  counse l ) .

ISSUE

Whether Lhe petit ioner, Harry Heller, wali  a nonresident partner in the

New York law f irm of Simpson, Thacher & Bart lett during the years 1965 and

1966 and' whether, as such, the income receive<l by him therefrom is attr ibutable

to New York sources and subject t ,o personal irrcome tax.

FINDINGS OF FACT

Pet i t ioner 's  counsel  has

No counter-proposed f indings

Div is ion.

submitted proposed

have been submitt.ed

f ind ings of  fact ,  71 in  aI I .

bv counsel for the Audit
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20 NYCRR 601.9(d)(5)  prov ides in  per t inent  par t :  ' tAf ter  the par t ies have

completed the submission of evidence...they m;iry also submit writ ten legal

memoranda. . . (and)  proposed f ind ings of  fact  and conclus ions of  Iaw."

Section 307. 1 of the State Administrativrr- '  Procedure Act provides in

pert inent part: "I f ,  in accordance with agency rules, a party submitted

proposed f indings of fact, the decision, deter:mination or order shall  include

a ru l ing upon each proposed f ind ing of  fact . "

CPLR Section 4213(a) provides: "FINDING$ 0F FACT. Before the case is

f inal ly submitted, the court shall  afford the part ies an opportunity to submit

requests for f indings of fact. Each request shall  be numbered and so phrased

that the court may conveniently pass upon it . ' r

The Manual for H9g.14g Officers in Admin:i".strativeAdjudicat ion (Rev.

Manua l  No.  16) ,  under  the  head ing  F ind ings  o f  Fac t ,  a t  page 89  thereo f ,  s ta tes

a s  f o l l o w s :

"I t  must be stressed that only the ul t imate, the f inal  and
accepted  fac t .s  found to  be  t rue ,  c red ib le ,  mater ia l  and re levant ,
forming the basis for the conclusion, shal l  be reci ted. Every
f inding must be support .ed by sat isfactorrrr  evidence in the record.

I t  is not necessary t .o sumnarize in sequence the respect ive
test imony of each party or witness. He ( ' the hearing off icer) must
judicial ly select that test imony and evi t lence which are deemed
credible and accepted as true. The f ind: ings must represent a si f t ing
of conf l ict ing test imony and evidence and a judicious select ion of
the credible facts,  warrant ing the f inal  conclusion thereon."

As aforest.ated, the pet i t ioner has submit. ted 71 proposed f indings of fact.

They are determined not to be val id Findings : in that they are a restatement of

pet i t ionerrs test imony given at the hearing, : i rnd are "not based on al l  of  the

ult imate, the f inal  and accepted facts found t .o be true, credible, mater ial  and

re levant ,  fo rming  the  bas is  fo r  the  conc lus ion . . .  (and)  do  no t  represent  a

s i f t ing  o f  a l l  the  ev idence. "  (See Rev ised Marnua l  No.  16  fo r  Hear ing  0 f f i cers
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in  Admin is t rat ive Adjudicat ions,  supra. ) PorLions thereof are evident iary,

other port ions repet i t ious, and st i l l  other pi)r t ions thereof are immaterial

and/or not supported by the evidence.

As the court stated in Rvan & Son v. lan,i . :asterHomes  ,  22  A .D .2d  186 ,

a f f ' d .  15  N .Y .2d  872 ,  pages  197 -192 :

"We feel constrained to comment upon the requests for f indings
of fact which were submitted by the plainti f fs to the Trial Justice
pursuant  to  CPLR 4213 [subd.  (a) ] .  In  r r , :nder ing h is  dec is ion the
Trial Justice fol lowed the common practi , : :e of indicating which of the
proposed f indings he had adopted, and wh:;Lch he had refused. However,
many of the proposed f indings, while not being wholly without some
basis in the record, are evidentiary, inurnaterial,  argumentative,
repet i t ious and,  in  some instances,  mis leading.  0 thers are not
suppor ted by ev idence.  The CPIR d i rects  that  ' [ t ]he decis ion of  the
cour t . . . sha l l  s ta te  the  fac ts  i t  deems  essen t i a l . t  [CPLR 4213 ,  subd .
tb] .) As this court has stat.ed previous.it .y: 'That obviously means
the facts upon which the rights or l iabi, l . i ty of the part ies depend
and does not include evidentiary facLs which are merely relevant to
the facts which determine the rights or l- iabi l i ty of the part ies. I
(Ug t ropg l i t an  l i f e  I ns .  Co .  v .  Un ion  T rus r  Co . ,268  App .  D iv .  474 ,
4 .r. of the p.acti ." of submitt ing
proposed f indings which contain evidentiary matter or factual matter
not essential to the decision of the cou:r:t .  The CPLR provides that
each requested f inding shall  be rso phrased that the court may
convenient ly  pass upon i t . r  ICPIR 4213,  subd.  (a) . ]  Requests to
f ind facts which are immaterial or which are so drafLed as to be
argumentative or misleading fai l  to satisfy this requirement. Our
deLermination of the invalidity of certa-i n f indings is based upon
these genera l  ru les.  " t

0n the basis of the principles of law and rules enunciated above, each of

the proposed f indings of fact numbered 1 throrrgh 71 submitted by petit ioner are

refused, and the fol lowing are the FINDTNGS 0l:r FACT adopted herein:

1.  Pet i t ioner ,  Harry  Hel ler ,  f i led U.S.  Ind iv idual  Income Tax Returns

(Form 1040) for the years 1965 and 1966. Pet: i  t ioner fai led to f i le New York

State personal  income Lax returns for  sa id years.

2. 0n May 3, 1968, the Audit Division ir, isued a Statement of Audit Changes

against petit ioner imposing personal income tax due for the year 1965 in the

sum o f  $6 ,407 .73 ,  p lus  pena l t y  o f  91 ,60 t .93  and  i n te res t  o f  9787 .83 ,  f o r  a
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to ta l  due for  sa id year  the sum of  $8,797.49 and for  the year  1966 imposed a

personal  income tax due in  the sum of  $4,581. .1 i8 ,  p lus penal ty  in  the sum of

$1 '145.40 and in terest  in  the sum of  $288.41,  for  a  to ta l  due for  sa id year  the

sum o f  $6 ,015 .39 .  The  to ta l  due  fo r  1965  and  7966  i s  $14 ,812 .88 .

3.  0n May 3,  1968,  the Audi t  Div is ion aLso issued a Not ice of  Def ic iency

against petit ioner for the years 1965 and 196r:5 in the same amounts set forth in

the Statement of Audit Changes abovementioned,

4, The deficiency was issued on the grounds petit ioner was a non-resident

partner in the law f irm of Simpson, Thacher & Bart lett,  a New York partnership

(the "New York f irm") and the income received therefrom vJas subject to personal

income tax. The Audit Division determined thi:rt  peti t ioner's distr ibutive share

of partnership income attr ibutable to New Yorh state was as fol lows:

Partnership income from
Simpson, Thacher & Bart lett

Partnership al location percentage
New York fncome

1965

$7.: \ ,329.25
98.429%

&!W

1966

$54,354 .99
99.792%

In  addi t ion,  penal t ies were imposed in  accord i ,Lnce wi th  sect ion 685(a)  of  the

Tax Law.

5.  Dur ing the years 1965 and 1966,  and pr ior  thereto,  the pet i t ioner  was

a res ident  o f  and domic i led in  the Dis t r ic t  o1 Columbia.

6.  Dur ing the years 1965 and 1966,  and prr ior  thereto,  the pet i t ioner  was

an at torney l icensed to pract ice raw in  the Di  s t r ic t  o f  co lumbia.

7 . During the years 1965 and 1966, the },tew York f irm maintained off ices

for the practice of law aL 720 Broadway, New It 'ork, New York.

8. During the years 1965 and 1966 , the }Jew York f irm was not l icensed to

pract ice law in  the Dis t r ic t  o f  Columbia.
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9. During 1965 and 7966, and prior thereto, the New York f irm also

maintained an off ice at 1700 K Street Northwe;r;t ,  Washington, D.C. and the New

York f irm paid al l  the expenses therefor.

10.  In  1961,  pet i t ioner  resumed the pr iv ,a te pract ice of  law af ter  25 years

with the Securit ies & Exchange Commission. 41- the t ime of his resignation

theref rom, pet i t ioner  was Assis tant  Di rector  , : l f  the Div is ion of  Corporat ion

Finance.

11.  In  1961,  pet i t ioner  became associate, : l ,  as addi t ional  Washington

correspondent, with the l{ashington, D.C. law t l irm of Hensel & Vom Baur, then

Washington correspondents for the Ner+ York f ir :m practicing out of the off ices

maintained by the New York f irm at 1700 K Street Northwest in Washington.

Because of  h is  exper t ise and knowledge of  secur i t ies law,  pet i t ioner 's  pr inc ipa l

duties were to represent the New York f irmrs r:: l ients before federal agencies,

part icularly the Securit ies and Exchange Comm,ii ,ssion in the Distr ict of Colurnbia.

12. As his compensation for the legal services rendered by petit ioner in

Washington on behalf of the New York f irmrs c. l ' ients, the New York f irm agreed

to pay petit ioner the sum of $25,000 annually, In addit ion, the New York f irm

agreed that petit ioner was free to have and ar:quire his own cl ients in the

Distr ict of Columbia on condit ion that al l  fees were to be turned over to the

New York f irm after which it  would retain 40 percent thereof and remit to the

petit ioner the remaining 60 percent thereof.

13. In 1964, petit ioner terminated his relationship rvith the Washington

law f irm of Hensel & Vom Baur, but his arrangement with the New York f irm

continued as heretofore set forth and he cont: inued to occupy off ice space in

the off ices maintained bv the New York f irm at. 1700 K Street Northwest in

Wash ing ton ,  D .C .
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14.  0n January 1,  7965,  pet i t ioner  was designated a jun ior  par tner  of  the

New York f irm. However, his f inancial arrangement with the New York f irm

continued as heretofore set forth except that his f ixed annual compensation was

inc reased  f rom $25 ,000  to  $27 ,500 .

15.  In  Mart indale-Hubbel l 's  d i rectory for :  1965,  the New York f i rm is

l is ted as I 'Pract ic ing in  associat ion wi th  Harry  Hel ler ,  Washington,  D.C." ,  and

in the 1966 directory, petit ioner is l isted as a partner in the New York f irm

in i ts New York off ice and l{ashington off ice.

16. The New York f irmts directory of per:,;onnel for the years 1965 and 7966

l is ts  pet i t ioner  as i ts  Washington par tner .

17. The New York f irmrs partnership return for the year 7965 l ists petit ioner

as a par tner  and repor ts  that  he was paid $73,329.25 "Ordinary Net  fncomerrand

$461.99 t 'Expense Account '  a l lowance.

18.  In  lhe New York f i rmts par tnership return for  the year  1966,  the

pet i t ioner  is  again l is ted as a par tner .  The return a lso ind icates that

pet i t ioner  received the sun of  $54,354.99 as ' '0rd inary Net  Income" and $915.92

as "Expense Al lowance" .  The net  income recei r , 'ed ($54,354.99)  inc ludes h is

annual  f ixed compensat ion of  $27,500.  Pet i t ioner  asser ted that  he d id not

receive federal income tax form K-11, which is,, given to partners who share in

the income, deductions and credits of a partncrrship.

19.  In  Schedule r rBrr  o f  pet i t ioner ts  U.S.  Ind iv idual  Income Tax Return

(Form 1040)  for  the year  1965,  under  the headjng " Income f rom par tnerships" ,

etc . ,  pet i t ioner  wrote the fo l lowing:  "Simpson,  Thacher  & Bar t le t t ,  720

Broadway ,  N .Y .C . ,  N .Y .  &  1700  K  S t ree t ,  N .W. ,  Wash ing ton ,  D .C . ,  Lega l  Fees  -

$731329.25". That amount is identical to the amount set forth as having been

It should be noted that Federal Schedule K-1 was not in existence unti l
Lhe 1972 tax year.
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paid to  pet i t ioner  in  the New York f i rm's  196.5 par tnership return (See para.  17

above) .

20.  0n pet i t ioner 's  U.S.  Income Tax ( t04r) )  re turn for  the year  7966,

petit ioner reported partnership income from Simpson, Thacher & Bart lett in the

sum of $54,454.99 which was similar to the am,runt set forth in the New York

firm's 1965 partnership return as having been paid to the petit ioner.

21.. There were t imes when petit ioner bi l led his own cl ients for services

rendered by h im in  Washington,  D.C. ,  on the New York f i rm's  le t terhead.  In

those instances when the checks in payment fo r said services were made payable

to the New York f irm, they were forwarded by petit ioner to the New York f irm;

in those instances when petiLioner received c.hecks made payable to his order,

he endorsed same over to the New York f irm and mailed the said checks to the

New York f irm, which deposited al l  said check,s in i ts New York bank account.

22. The New York f irm maintained no bank accounL in the Distr ict of

Columbia.

23. AIl expenses for maintaining the l{aslhington, D.C. off ice were paid by

the New York f irm from its bank account in Ner,y York.

24. Periodical ly, the New York f irm woull remit 60 percent of al l  sums

received from petit ioner for legal services rendered by him in the Distr ict of

Columbia for and on behalf of his own cl ients,, and the New York f irm would

retain 40 percent thereof.

25. Petit ioner asserted that his fai lure to f i le New York income tax

returns was due to reasonable cause not wil l frr l  neglectl  therefore, i f  New York

tax is determined to be due then penalt ies asserted for 1965 and 7966 should be

abated because he had reason to believe that l lew York State did not have the
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power to tax him on income which was ful ly ta;<ed in l{ashington, D.C. and

derived wholly from services rendered in such state.

26.  Pet i t ioner  c la imed that  the Audi t  Di ' i r is ion 's  asser t ion that  v i r tua l ly

al l  of his professional income received durin; i1 1965 and 7966 was derived from

New York sources is arbitrary and unreasonabl,: and denies him equal protection

of the laws guaranteed by the United States C,lnsti tut ion.

27.  Pet i t ioner  asser ted that  denia l  o f  a  credi t  to  a nonres ident  against

New York State taxes for taxes paid to the Distr ict of Columbia violates the

Privi leges and Immunit ies clause of Art. icle Itr/  and also the Fourteenth Amendment.

to the United States Constitut ion.

CONCIUSIONS OF ]I,AhI

A. That although petit ioner asserted he did not share in the profi ts or

losses of  S impson,  Thacher  & Bar t le t t  dur ing Lhe years in  issue,  he was paid

fixed monthly compensation as shown on the partnership distr ibution schedules

which l isted petit ioner as a partner for the \;ears in issue (see Matter of Axel

Baum et  a l .  v .  State Tax Comm.,  89 A.D.2d 646 I  Mat ter  o f  Haro ld Blasky v .State

Tax Comm.,  69 A.D.2d 940) .  Pet i t ioner 's  asser t ion that  he was not  a  par tner

because he did not part icipate in the management of said f irm (see Matter of

Weinf lash v .  Tul ly ,  93 A.D.2d 373)  and d id nol '  render  serv ices in  the State of

New York (see Matter of Axel Baurn, supra) is unpersuasive. Therefore, petit ioner

lvas a nonresident partner of Simpson, Thacher & Bart lett during the years 1965

and 1966 and,  as such,  was requi red to  repor t  h is  d is t r ibut ive share of  a I I

i tems of partnership income, gain, loss and dt,:duction entering into his Federal

adjusted gross income to the extent such item$ are derived from or connected

wi th New York State sources (sect ion 637(a)  o1 the Tax Law and 20 NYCRR 134.1) .
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B. That petit ioner's New York source inl:ome was properly deLermined by a

ratio, the numerator of which represents part:nership income from New York State

sources and the denominator of which represen'Ls partnership income from sources

within and without New York State.

C. That petit ioner is entit led to f i le ,rn a joint basis for L965 and 1966

and claim itemized deductionsr less state and local income taxes, two exemptions

and a s tatutory  credi t  o f  $25.00.

D. That the constitut ionali ty of the lavrs of the State of New York are

presumed at the administrative level of and b. ' ' the New York State Tax Commission.

There is no jurisdict ion at the administrativr: level to declare a tax law

unconstitutional .

E. That. pet. i t ionerrs fai lure to f i le Ner,r York State income Lax returns

was due to reasonable causel therefore, the pt,rnalty imposed pursuant to section

685(a)  of  the Tax law is  cancel led.

F. That the petit ion of Harry Heller is granted to the extend shown in

Conclus ions of  law I 'C ' r  and "E" ,  supra,  and in  a l l  o ther  respects  denied.  The

Audit Division is directed to modify the Notir:e of Deficiency dated May 3,

1968, to be consistent with the decision rendered herein.

DATED: Albany, New York STATE TAX COMMISSION

APR O 6 1984
PRESIDE_NT-


