
STATE OF NEW YORK

STATE TAX COMMISSION

In
o f

Gerald & Francine Hel ler
AFF]DAVIT OF MAIIING

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Personal Income
Tax under Article 22 of the Tax Law for the Year::
L976 .

State of New York ]
s s . :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
31st day of July,  1984, he served the within noLice of Decision by cert i f ied
mai l  upon Gerald & Francine Hel ler,  the pet i t iorrers in the within proceeding,
by encrosing a true copy thereof in a securery sreared postpaid wrapper
addressed as  fo l lows:

Gerald & Francine Hel ler
2 0 8  N . W .  1 0 1  T e r r a c e
Coral Springs, FL 33065

and by deposit ing same enclosed
post off ice under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

in a postpaid p::operly addressed wrapper in a
care and custodll of the United States Postal
York .

that the said ar: ldressee is the pet i t ioner
forth on said w:rapper is the last known address

Sworn to before me this
31s t  day  o f  Ju ly ,  1984.

oa t S

pursuant to Tax Law sect ion r74

,U ,A



STATE OF NEI{ YORK

STATE TAX COUMISSION
_

of
Gerald & Fraacine Heller

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Personal Incone
Tax under Article 22 of the Tax Law for the Year
L976.

ATTIDAVIT OT MAIII$G

State of New York ]
ss .  :

County of Albaay l

David Parchuck, being duly sworn, deposes and says that he ig an employee
of the State Tax Cosmission, that he is over lE years of age, and that on the
31st day of JuIy, 1984, he served the vithin notice of Decision by certlfied
mail upon Barbara f,. lfolf, the representative af the petitioners in the witbin
proceedinS' bY encloeing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Barbara I,.  Wolf
533 N.E. Third Ave.
Fort Lauderdale, f t  33301

and by depositing sane enclosed in a postpaid properly addressed wrapper in a
post office under the erclusive care and custorly of the United States Postal
Service within the State of New York.

That deponenL further saye tbat the said rirddressee is the representative
of the petitioner herein and that the address set forth oa said nrapper is the
Last known address of the representative of the petitioner.

Snorn to before me this
31st day of JuIy, 1984.



STATE OF  NEW YORK
STATE TAX COMMISI ] ION

ALBANY,  NEW YORK 12?27

July  31,  1984

Gerald & Francine Heller
208 N. l { .  101 Terrace
Cora1 Springs, FL 33065

D e a r  M r .  &  M r s .  H e l l e r :

Please take not ice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at Ehe administrative level.
Pursuant to sect ion(s) 690 of the Tax law, a proceeding in court  to review an
adverse decision by the State Tax Commission ma'y be inst i tuted only under
Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany t3ounty, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computation of tax due or refund al lowed in accordance
wi th th is  dec is ion may be addressed to:

NYS Dept. Taxation and Firnance
law Bureau - l i t igation Urnit
Building /19, State Campus
A1bany, New York 12227
Phone lt  (518) 457-2a70

Very truly yours,

ST.ITE TAX COMMISSION

Peti t ioner '  s Representat ive
Barbara L. I t tol f
533 N.E.  Th i rd  Ave.
For t  lauderda le ,  F [  33301
Taxing Bureauts Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

GERALD AND FMNCINE HELLER

for  Redeterminat ion of  a Def lc iency or  for
Refund of Personal Income Tax under LrtIcIe 22
of  the Tax Law for  the Year 1976.

DECISION

Petl- t ioners, Gerald and Francine l le l ler,  208 N.W. 101 Terrace, Coral

Spr ings ,  F lo r ida  33065,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a  de f ic iency  or

for refund of personal income tax under Art ic le 22 of the Tax Law for the year

1976 (F i le  No.  23148) .

On December 5, 1983, pet i t ioners walved their  r ight to a heari .ng and

requested that a decision be rendered by the St.ate Tax Conmlssion based upon

the Department of Taxat ion and Finance f l - le,  and br iefs to be submitted by

March 16, 1984. Upon review of the record, the State Tax Courmisslon renders

the fol lowing decision.

ISSUES

I. Whether the Audit  Dlvis lonrs determina.t ion that pet i t loners were

residents of New York State for the month of January 1976 was proper.

I I .  Whether,  and to what extent,  the income received by pet i t ioner Gerald

Hel ler f rom ILC Data Device Corporat ion whi le he resided in New Jersey const l tutes

income subject to New York State income tax.

I I I .  Whether  pe t i t ioners r  cap i ta l  loss  dedurc t ion  was proper .

FINDINGS OF FACI]

1. Pet i t ioners, Geral-d and Francine He1-Lerr,  f i l -ed a 1976 New York State

Income Tax Resident Return wherein pet i t ioners reported that they were residents
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of New York State for seven months of the year.  Said return also reported

to ta l  wages o f  $65,000.00 ,  o f  wh ich  $5 ,000.00  u 'as  repor ted  as  taxab le  to  New

York ,  and a  loss  o f  $11000.00  f ron  the  sa le  o r  exchange o f  cap i ta l  asse ts .  A

wage and tax withholding statement attached to the return, and issued by ILC

Data Device Corporat ion (rr ILCrr) to pet i t ioner Geral-d Hel ler,  showed wages of

$47,307.70  and New York  S ta te  lncome tax  w l thhcr ld  o f  $870.54 .

2. After corresponding with pet i t loners, the Audit  Divis ion proposed

certain adjustments to their  1976 return. Saict  adJustments were explalned on

Statement of Audit  Changes, dated February 15, 1978, as fol lows:

t tBased on information submitted, you are consldered to have been a
resident of New York State for one month r iJanuary) for tax year 1976.

Income of $421307,70 is considered taxable to New York State in the
nonresident per iod, s ince i t  is considerer: l  to have been derived from
New York sources.

Since you fai led to submit a copy of Federal  Schedule D as requested'
cap i ta l  loss  $1r000.00  f ron  the  sa le  o r  e :<change o f  cap i ta l  asse ts
have (sic) been disal lowed as unsubstant iated. ' l

AccordLngly,  on May 5, 1978, a Not lce of Def ic: i .ency was issued to pet i t ioners

asser t ing  add i t iona l -  tax  due o f  $2 ,3gg.501,  p lus  l -n te res t  o f  $215.13 ,  fo r  a

t o t a l  d u e  o f  $ 2 , 6 1 4 . 6 3 .

3. Pet i t ioner Gerald Hel l -er was enployed by ILC in New York State from

approximateLy L97L to January 28, 1976. Prior to and during January of 7976,

pet i t ioners resided at 6 Daniel  Lane, Dix Hi l l rs,  New York. Pet l t ioners resided

in the State of New Jersey for the remaining eleven months of 1976. During this

eleven month period, Mr. I le l ler was employed by the Optel  Corporat ion at Lts

New Jersey faci l i ty.

Pet i t ioners I  income tax return reported an overpayment
Said overpa)rment was not.  refunded to pet i t ioners, but
against the recomputed tax result lng ln net addit ional

o f  t a x  o f  $ 8 7 0 . 5 4 .
rather,  \das appl ied

t a x  d u e  o f  $ 2 , 3 9 9 . 5 0 .
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4. Pet i t ioners sold their  Dix Hi11s resiclence inrmediateLy aftet  LeavLng

New York and moved into a resldence in New Jersrey which they had purchased.

Pet i t ioners  vo ted  in  New Jersey  Ln  L976.  l ' 1 r .  F le l le r  s ta ted ,  " [w ]hen we le f t

New York in Januarv we dld not intend to returrl and have not.ft

5.  Pet i t l -oner Gerald l le l ler received $42,307.70 frour ILC after moving to

New Jersey. Of this amount,  $35r000.00 represented payment in accordance with

a ttnon-competition understandingt' between ILC ::Lnd Mr. Heller. The renaining

$7,307.70 represented salary payments for servi-ces perforrned by Mr. He1ler

whi le residing in New York State. Mr. I {el ler <I id not perform any services for

ILC after leaving New York State.

6. The non-competi t lon understanding was entered into by Mr. Hel ler and

ILC sometime pr ior to 1972. Although Mr. Hel ler was unable to locate a copy of

the agreement,  he explained in a let ter dated t)ctober 7, 1977 and addressed to

the Audit  Divis ion, that the "[m]onies receiveql f rom ILC were in pa)rment not to

compete with ILC for two years and to lmmedlateily end my association wlth

them.t' ILC paid Mr. Heller the amount agreed tlo in seven nonthly lnstallments

of $51000.00 each, commenclng after his move tr ;  New Jersey.

7 . During and prior to the year in i.ssue, ILC \ilas a Delaware corporatlon

hrl th f ive urajor locat ions around the world,  ln l : luding faci l i t ies in New York,

California, tr' lashington, England and Belgium. ILC was engaged in the buslness

of electronics manufacturing and the sale of srrch products throughout the

world. Approximately 15 percent of ILCrs sales were made within New York

S t a t e .

8. Pr lor to Leavlng New York State in 1976, pet i t ioner Gerald Hel- l -er sold

stock he had owned in Sol- id State Sclent i fLc, Inc. Such sale, which was the

only transact ion reported on pet i t ionerst I976 Federal  Schedule D, resulted in
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a  ne t  l ong - te rm cap i t a l  l oss  o f  $61047 .72 .  As  a  resu l t  o f  t h i s  t r ansac t i on '

pe t i t l one rs  deduc ted  a  cap i t a l  l oss  o f  $1 ,000 .C tO  on  the i r  1976  fede ra l  and  New

York State income tax returns.

CONCLUSIONS OF LA,W

A. That,  in l ight of  the facts as set forth ln Findings of Fact "3" and

tt4tt ,  i t  was proper for the Audit  Divis ion to conclude that pet i t ioners were

residents of New York State for the month of J:;Lnuary, 1976 and nonresidents for

the remaining eleven months of the year.

B. That Tax Law sect lon 632, as in effect;  dur lng 1976, provided in

pert inent part :

"New York adjusted gross income of a nonresldent lndlvidual.  --
(a) General .  --  The New York adjusted gross income of a nonresident
indlvidual shall be the sum of the f ollow:i-ng:

(1) The net amount of i tens of income, gain, loss and deduct ion
enter ing into his federal  adjusted gross: i lncome, as def ined in the
laws of the United States for the taxable year,  der ived from or
connected  w i th  New York  sources . . .

* * *

(b) Income and deduct i-ons from New York sources. --  (1) I terns of
incomer g€rin, loss and deduction derived :From or connected with New
York sources shal1 be those i tems attr ibutable to:

(A) the onmership of any interest ln real or tanglble personal
proper ty  in  th ls  s ta te ;  o r

(B) a business, t rader profession or occupat ion carr ied on in
t h i s  s t a t e . "

C. That the non-competi t lon understanding between pet i t ioner Gerald

I lel ler and ILC was direct ly related to and grer^r out of  Mr. Hel lerrs employment

with ILC and the services he perforned in New'[ork State whi le so enployed.

Consequent ly,  the $35r000.00 received in accordance with the understanding

const i tuted deferred income attr l -butable to pr ior personal servlces rendered in

New York State. As such, said arnounts are iterins of income derived from or



-5-

connected with New York sources within the meaning and intent of Tax Law

sect ion 632(b) (1) (B) and are subject to lncome tax, in their  ent i rety '  dur ing

the perl-od in 1976 when pet i t ioners were nonresidents of New York State. That

ILC had places of business and sold i ts products both within and without thls

Sta te  i s  i r re levant .

D. That the salary paynent of $7,307.70 r: 'eceived by pet i t ioner Gerald

Hel ler whi le a nonresident of New York State fcr services performed in this

State whi le a resident const i tutes New York source income. Therefore'  such

amount is properly includible in pet i t ionersr l t iew York adJusted gross income

dur ing  the i r  nonres ident  per iod  (20  NYCRR 131. r i I c ] ) .

E. That pet i t ioners have establ ished that they incurred a capital  loss in

January of L976 and that the deduct ion in the : i rmount of $11000.00 for such loss

during their  resident per l-od l ras proper.  The lrudi t  Divis lon is directed to

recompute the Not l-ce of Def ic iency accordingly, ,

F. That the pet i t lon of Gerald and Francine He11er is granted to the

extent indicated in Conclusion of Lahr t 'Ett  suprp, and that,  except as so

granted, the pet l t ion is in al l  other respects denied.

DATED: Albany, New York

JUL 31 1984

STATE Tr\X COMMISSION

&d/Je".-Q'J*A/--
PRESIDENT


