
STATE OF NEI./ YORK

STATB TAX COMMISSION

In the Matter of the Pet i t ion
o f

Howard Heffron

for Redeterminat ion of a Def ic iency or Revisicn
of a Determinat ion or Refund of Personal Incone
Tax under Art ic le 22 of the Tax Law for the Yerars
7969 - r97t.

AFFIDAVIT OF MAITING

State of New York

County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over lB years of age, and that on the
6th day of Apri l ,  1984, he served the within rrot ice of Decision by cert i f ied
mai l  upon Howard Heffron, the pet i t ioner in tLre within proceeding, by enclosing
a true copy thereof in a securely sealed postpraid wrapper addressed as fol lows:

Howard Heffron
8311 WestmonL Ter race
Bethesda, MD 20A34

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custc,dy of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the pet i t ioner
herein and that the address set forth on said $rrapper is the last known address
of  the  pe t i t ioner .

Sworn to before me this
6 th  day  o f  Apr i l ,  7984. ff ^Gr/J

s ter  oa ths
pursuant to Tax w sec t ion  174



STATE OF NEI./ YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Howard Heffron

for Redeterminat ion of a Def ic iency or Revisic,n
of a Determinat ion or Refund of Personal fncone
Tax under Art ic le 22 of the Tax Law for the Yerars
1969 - L977.

AT'FIDAVIT OF MAILING

State of New York ]

County of Albany ]

David Parchuck, being duly sworn, deposes; and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
6th  day  o f  Apr i l ,  1984,  he  served the  w i th in  r ro t i ce  o f  Dec is ion  by  cer t i f ied
mai l  upon Maurice N. Nessen, the representat i l 'e of  the pet i t ioner in the within
proceed ing ,  by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id
vr rapper  addressed as  fo l lows:

Maur ice  N.  Nessen
Kramer ,  lowste in ,  Nessen,  Kamin  & So l l
919 Th i rd  Ave.
New York, NY 10022

and by deposit ing
pos t  o f f i ce  under
Service within the

That deponent
of the pet i t ioner
last known address

same enclosed in a postpaid properly addressed wrapper in a
the exclusive care and custc,dy of the United States Postal

State of New York.

further says that the said addressee is the representat ive
herein and that the address set forth on said vrrapper is the

of the represent.at ive of t t re pet i t ioner.

Sworn to before me this
6 th  day  o f  Apr i l ,  7984. q ;/ft-- /

s ter  oa t
w sec t ion  174



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORI (  ' 12227

Apr i l  6 ,  1984

Howard Heffron
8311 Westmont  Ter race
Bethesda, MD 20034

Dear  Mr .  Hef f ron :

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceeding in court  to review an
adverse decision by the Stat.e Tax Commission nray be inst i tuted only under
Art ic le 78 of the Civi l  Pract ice Law and Rules,,  and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax dure or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and f inance
Law Bureau - l i t igat ion Unit
Bui lding /19, State Campurs
Albany, New York 12227
Phone l l  (518) 457-2070

\rery Lruly yours,

STATE TAX COMMISSION

Pet i t ioner '  s  Representa t ive
Maur ice  N.  Nessen
Kramer ,  lowste in ,  Nessen,  Kamin  & So l I
919 Th i rd  Ave.
New York, NY 10022
Taxing Bureau's Representat ive



STATE OF NEI4I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ions

o f

HOI^IARD ITEFFRON

for Redeterminat ion of Def lc iencies or for
Refunds of Personal Income Tax under ArtLcLe 22
of the Tax Law for the Years L969, 1970 and
L 9 7  L .

DECISION

Petltloner, Howard Heffron, 8311 l,Iestmont Terrace, Bethesda, Maryland

20034, f l led pet i t ions for redetermlnat ion of def lc lencies or for refunds of

personal income tax under Article 22 of the Tax Law for the years 1969' I97O

and 1971 (Fi le Nos. L6298 arrd L9442).

A fornal hearing was held before Harry Issler,  Hearlng Off icer '  at  the

offices of the State Tax Cornmission, Two I'Iorld Trade Center, New York, New York

on November 18, L977 at 9:15 A.M., with al l -  br l .efs to be submitted by January 9,

1978. Pet i t ioner appeared by Kramer, Lolrenstein, Nessen, Kanin & Sol l '  Esqs.

(Maurice N. Nessen, Esq.,  of  counsel) .  The Audlt  DivlsLon appeared by Peter J.

Cro t ty ,  Esq.  (Frank  Lev l t t ,  Esq . ,  o f  counse l ) .

ISSUE

Whether petitioner was a nonresident memberr

partnershlp with offices wlthin and without thi.s

York personal income tax.

FINDINGS OF FACI'

partner in a New York law

state and thus subJect to New

1.  Pet i t ioner ,

not file a New York

i .ssue.

Iloward Heffron, a resident:

State Income Tax Nonreslderrt

o f  the  Sta te  o f

Return for any

Maryland, dld

of the years in
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2. On l{ay 24, 1976, the Audit  Divis ion issued to pet l t ioner a Statement

of Audit Changes and a Notice of Deficiency showing personal income tax due for

1969 and 1970 in  the  respec t lve  amounts  o f  $399.51  and $5 ,556.30 ,  p lus  ln te res t .

On May 23, L977, the Audit Divlslon issued another Statenent of Audlt Changes

and a Not ice of Def lc iency for I971 showlng pelsonal incone tax due of $6,955.50,

plus lnterest.  The two not ices of def ic lency a.sserted penalt les pursuant to

sect i .ons 685(a) (1) and (a) (2) of  the Tax Law fcrr  fai . lure to f i l -e a New York

State income tax return and to pay the tax shonn due thereon.

3. On October 1, 1969, pet l t ioner entered into a wrl t ten agreement wlth

Stroock & Stroock & Lavan ("Stroockt ' ) ,  a law f i . rn with off lces in New York

State, Washington, D.C.,  and Parls,  France. Th,e tern of the agreement was two

years' during which time petiti.oner rras to devcr,te his professlonal time to the

firm, which agreed to pay hln a flxed annual aurount i.rrespectlve of its profits

or losses. Pet i t ioner asserted that he made no contrtbut ion to and acqulred no

interest in the propertyr capital  or prof l ts of Stroock and that he was not a

co-onner or subject to the risks of the vent.urer.

4. The agreenent wlth Stroock provided ttlat his activities would be based

in the Washington, D.C. offlces of the flrm ancjl that he woul-d be furnished with

off ice space and secretar ial  services. Stroock maintained separate accounts

covering the operat ions of the Washington, D.C" off l -ce. During the years ln

question, the partners of Stroock had separate agreements in effect among

themseLves covering the calculation and distritrution, accordlng to stated

percentages, of the net fees of the firn among the partners and the dlstribution

of the prof i ts and Losses of the operat ions of the l {ashlngton, D.C. offLce.

Petitioner asserted he was not a party to any of such agreements, had no

lnterest ln distr lbut ions of neE fees or prof l ts,  and was not subject to
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l iabi l l t ies of the f i rn.  The f lxed amounts received by pet l t ioner from Stroock

were deducted as an expense of the Washlngton, D.C. off lce.

5. Pet i t ioner lef t  Stroock ln Septenber of 1971 when hls two-year contract

ternlnated.

6. The first paragraph of the agreement m.ade between petitioner and

Stroock dated October 1, L969, stated: "Heffrcrn ls herewlth admltted to

partnership in the Flrm under the terms and con,ditions set forth ln this

agreement." Petit.ioner asserted that thls para.graph trwas put in the agreement

to make it posslble for me to sign papers whlctr would be ftled ln court and to

indlcate that the flrn had a level of confidencre in me, in ny professional

ability to handle work. It was not put, in to a.dnit me to partnership ln the

f i r m . . . t t .

7.  Pet i t loner stated that he dld hold hlmself  ouE as a partner to cl lents

and dld si.gn papers ln Federal court, but had no economic interest ln the firn

as a partner.

B. The New York State partnership returnsr f i led by Stroock for 1969 and

1971 l lsted pet l t loner on i ts distr lbut ion scheirdule as recelvl .ng the fol lowing

income:

r969

Payment to Partners
Salary

$ 1 1 , 2 5 0 . 0 0

T97T

Net Earnlngs From Payments to Partners Net Earnlngs From
Self Enployment Salary

$1  1 ,250 .00 $62 ,  709 .00

Sel-f Enploynent

$ 6 2 ,  7 0 9 . 0 0

Petitloner was also listed as a partner on Forur IT-204-A, ttNonresldent Partner

Allocatlon Schedule", which was attached Eo the partnership returns for L969

and 1971. Sald schedules did not indlcate the buslness al locatLon percentage

of Stroock. The 1970 New York State Partnershi-p Return nas not introduced into

evidence during the hearing.
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9. Pet l t loner reported the lncome recelved from Stroock as "Wages,

salar ies, t lps, et  cetera" on hls 1969 and 197Cr Federal  lncome tax returns and

as t t lncome from other than wages, div idends and interest" for 1.971. No taxes

were withheld on the amounts pald by Stroock.

10. Pet i t ioner asserted that he f i led Join.t  Federal  income tax returns for

the years in issue claining ltenlzed deductions and five (5) exemptlons and

that the Audlt Division erred ln falllng to allow the vartous deductions and

credits to whlch he would be entitled lf any incoue received was properly

taxable by the State of New York. Subsequent to the hearlng, pet l t ionerfs

representative submitted an affidavit which was sworn to on January 11, L978

and whlch showed a recomputat lon of pet l t ioner 's l labl l l ty for New York State

personal income taxes for the years ln lssue bersed on Joint returns, proratlon

of federal  l temized deduct ions, less state lncome taxes, and prorat lon of f lve

exemptlons. The recomputat ion fot  L97I showed an anount of $46,549.00, deslgnated

only as Schedule Crl  less $2,500.00 for payments nade to a sel f-employed

ret i rement plan, result lng in New York gross i rrcome of $44r049,00. The partner-

ship return of Stroock showed a payment made tc,  pet i t ionet of $62,709.00

(Finding of Fact "8t ' )  .

11. Pet i t loner asserted that penalt ies assi iessed pursuant to sect lons

685(a) (1) and (a) (2) of  the Tax Law should be cancel led because he properly

relied on the advlce of the tax experts of the law firm wlth which he was

assoc ia ted .

I'  The hearLng rnemorandum flled on behalf of petltloner indicates that he
pract lced law on hls onn ln Washington, D.C. Lrr September of 1971 when hls
two-year contract was termlnated. It appears t;hat petltioner was requLred to
f l le Federal  Schedule C as a sol-e proprietor.
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L2. Pet l t ioner asserted that the Audit  Divis lon's lnterpretat lon and

appllcation of the New York Tax Law constituted a deprivation of ProPerty

without due process of law ln vlolatl,on of the Fourteenth Amendment to the

Unlted States Const l tut lon.

CONCLUSIONS OF LA,W

A. That although petitloner Howard Heffron had no percentage interest ln

Ehe proflt or loss of Stroock & Stroock & Lavaru, he lras compensated at a fixed

nonthly rate. ThLs conpensatlon was characterl.zed as a guaranteed Payment by

the partnership which listed hln as a partner c'n lts dlstribution schedules for

the years in lssue (see Matter of l larold F. Blarsky v.  State Tax Conm., 69

A.D.2d 940; Matter of  Faulkner,  Dawklns & Sul l lvan v. State Tax Co . ,  63

A.D.2d 764).  Pet i t ionerrs claim that he was not a partner of Stroock since he

did not partlcipate in the management of said firm and because he was based ln

the Washington, D.C. off lce of Stroock ls unpersuasive (see Matter of Welnf lash

v. Tul- ly,  93 A.D.2d, 369; Matter of  Axel Baurn eq@' 89

A.D.2d 646).  Therefore, pet i t ioner was a nonrersldent partner of the New York

City f i rn in 1969, 1970 and 1971. Accordlngly,  his adJusted gross income as a

nonresident partner should include his dlstribrltlve share of all items of

partnership incomer galn, loss and deduction enterlng into his federal adjusted

gross income to the extent that such items are derived from or connected wLth

New York State sources (sect ion 637(a) of the l lax Law and 20 NYCRR 134.1).

B. That pet i t loner is ent i t led to a reconlputat lon of his New York State

income tax llabillty on a Jolnt basls al-lowing itemized deductj-ons, Less state

and local lncome taxes, fu11 exemptions and a si tatutory credit  of  $25.00 for

each year; however, for tax year I97I, petitioner has not shown that he recelved

an amount of partnership lncome other than what was reported on the partnership
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return of $62,709.00. Therefore, pet l t ioner is i  ent i t led to an al locat ion of

his dlstrLbut ive share of partnership income received from Stroock of $62,709.00'

less payment made to a self-employed retirement p1an, on the basis of a ratio,

the numerator of which represents partnership ineome frorn New York sources and

the denomlnator of which represents partnershlp income from sources wlthln and

wlthout New York State.

C. That the const i tut ional i ty of  the laws of the State of New York ls

presumed at the adminlstrative level of and by the New York State Tax Conmission.

There is no jurlsdiction at the administrative level to declare a tax law

unconsti.tutional .

D. That rel lance on the advlce of others does noL ln and of i tsel- f

const i tute reasonable cause for fai l ing to f i l -er a tax return. However,  consider-

ing the ent ire record in this matter,  pet i t ionerr did act wlth reasonabLe cause

rather than wi l l fu l  neglect.  Accordingly,  penalt les asserted under sect ions

685(a)(1) and (a) (2) ot  the Tax Law are cancel- l .ed.

E. That the petitions of lloward Heffron are granted to the extent of

Conclusions of Law "8" and t tDtt .  The AudiE Divl .s ion is hereby dlrected to

recompute the notices of defLciency lssued on }{ay 24, L976 and l{.ay 23' L977 ' Ln

connect ion therewlth; and that,  except as so granted, the pet l t lons are denled.

DATED: Albany, New York STATE T/J( COMMISSION

APR 0 6 1984


