
State of New York ]

County of Albany

David Parchuck, being duly sworn, deposes i lnd says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
26th day of July,  7984, he served the within not ice of Decision by cert i f ied
mai l  upon Betty Hatf ierd, the pet i t ioner in thr:  within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
a s  f o l l o w s :

STATE 0F NEI^I Y0RK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Betty Hatf ield

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal Income
Tax under Art.icle 22 of the Tax Law for the
Y e a r  1 9 7 5 .

Betty Hatf ield
5 0 0  1 6  S t . ,  A p t .  3 0 2
Llatervliet, W 72789

and by deposit ing same enclosed
post off ice under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
26th day of JuIy,  1984.

Atr'FIDAVIT OF MAITING

in a postpaid properly addressed wrapper in a
care and custod'y of the United States Postal
York .

that the said a, idressee is the pet i t ioner
forth on said wrapper is the last known address

d t o in is te r  oa ths
pursuant to Tax Law sec t ion  174



STATE OF I{EW YORK

STATE TAX COMI{ISSIO}I

of
Betty Hatfield

for Redetermiration of a Deficiency or Revision
of a Deternination or Refund of Personal Incone
Tax under Article 22 of. the Tax Law for the
Year  1975.

ATTIDAVIT OF UAITING

State of New York ]
ss .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
26th day of JuIy, 1984, he served the within notice of Decision by cert i f ied
nail upon John H. Nolan, the representative of the petitioner in the within
proceedingr by enclosing a true copy thereof lu a securely sealed postpaid
wrapper addressed as follonrs I

John II. Nolan
2172 Thirteenth St.
Troy, NY 12180

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office utrder the exclusive care and custody of the United States Postal
Service within the State of New York,

That deponent further says that the said ad,Cressee is the representative
of the petitioner herein aad that the address sel forth on said wrapper is tbe
last known address of the representative of the petitioner.

Sworn to before ne this
26th day of July, L984.



STATE OF NBW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Betty Hatf ield AT'FIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal Income
Tax under Article 22 of the Tax Law for the
Y e a r  1 9 7 5 .

State of New York ]
s s .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that.  he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
26th day of July,  1984, he served the within not ice of Decision by cert i f ied
mai l  upon Carly P. Byrne the representat ive of the pet i t ioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Carly P. Byrne
P0 #2 Traver Road
Gansevoor t ,  W 12831

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the Stat.e of New York.

That deponent further says that the said addressee is the representative
of the petit ioner herein and that the address set forth on said r,/rapper is the
last known address of the representative of the petit ioner.

Sworn to before me this
26th day of Ju1y, 1984. F. {/a

ster oaths
sec t ion  174

thorized to
pursuant to Tax f,iw



STATE OF NEW YORK
STATE TAX COMMIS$' ION

ALEANY, NEW YORK 12227

JaLy 26, 1984

Betty Hatfield
500 15  St . ,  Ap t .  302
Watervliet, ff i  12189

Dear Ms,  Hat f ie ld :

Please take notice of the Decision of the State Tax Comission enclosed
herewith.

You have now exhausted your right of review at Ehe adninistrative level.
Pursuant to section(s) 690 of the Tax Law, a pr4)ceeding in court to review an
adverse decision by the State Tax Coumission naly be instituted only uader
Article 78 of the Civil Practice Law and Rules, and must be connenced in the
lupreme Court of the State of New York, Albany r3ounty, within 4 l{onths fron the
date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decislon oray be addressed to:

ilYS Dept. Taxation aad Finance
Law Bureau - Litigation Urnit
Building /19, State Campus
Albany, New York 12227
Phone il (518) 457-2070

Very truly yours,

ST.{TE TAX COUI{ISSION

Petitioner I s Represeatative
John H. Nolan
2'J,72 Thirteenth St.
Troy, NY 12180
AND
Carly P. Byrne
RD /f2 Travers Rd.
Gansevoort, f f i  12831

Taxing Bureauts Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

BETTY HATFIELD

for Redeterminat ion of a Def ic j .ency or for
Refund of Personal Income Tax under ArticLe 22
of the Tax Law for the Year 1975.

DECISION

Pet i t ioner ,  Bet ty  Hat f ie ld ,  500 16 th  St ree t ,  Ap t .  302,  Waterv l ie t ,  New

York 12189, f l led a pet i t ion for redetermlnat lcrn of a def ic lency or for refund

of personal income tax under Art ic le 22 of the Tax Law for the year 1975 (Fi le

N o .  3 9 3 4 8 )  .

A formal hearlng was held before Dennls M. Gal l iher,  Hearing Off icer,  at

the off ices of the State Tax Commission, Bui ldi .ng 9, State Off lce Campus,

A lbany ,  New York ,  on  December  5 ,  1983 a t  10 :45  A.M. ,  w l th  a l l  b r ie fs  to  be

submitted by February 28, 1984. Pet i t ioner appeared by John

Carley P. Byrne, C.P.A. The Audlt  Divis ion appeared by John

(James De11a Por ta ,  Esq . ,  o f  counse l ) .

No lan ,  P .A.  and

Dugan, Esq.

ISSUES

I. Whether certain payments received by pet i t ioner in connect ion wlth

property appropriated by the State in or about 1969 nust be included in lncome

in 1975 when actual ly received by pet i t loner.

I I .  Whether the def ic iency asserted against pet i t ioner rras t inely issued

in accordance with the terms of sect ion 683(d) of the Tax Law.

FINDINGS OF FACT

1 .

on

Peti- t ioner,  Betty Hatf ield,  and her husband, W111lam Hatf ield,  who

June 9, 1972, f i led a Neq York State Income Tax Resident Return (Forndied
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IT-201) for 1970, on whlch no tax l iabi l l ty wasi ref lected. Federal  Schedule D

(Sales or Exchanges of Property) at tached to thr is return ref lected the fol lowing

lnformatlon at Part  VI (Gain fron Disposit ion of Depreciable Real Property Held

More Than 6 Months) with regard to several  parcels of property,  with bui ldlngs

and other improvements, located in Watervl let ,  New York ( t ' the propertyt t) :

Cos t  Bas is
Depreciatlon Allowed (or Allowable)
AdJus ted  Bas is
Gross Sales Price
Loss

$725 ,432 .73
23 ,  17  1  . 08

ffi
7 8 , 9 0 7 . 5 0

rSffil

2. In or about L969, the aforementioned property had been appropriated by

the State of New York (Department of Transportatlon). It ls this lnvol-untary

conversion via condemnatlon which gives rise tcr the instant controversy.

3. According to documents introduced in evidence by the part ies, an

original  of fer of  $116,000.00 was nade by the State for the condemned property.

An Agreement for Partlal Payment, dated August 4, 1969 and approved by the

State Comptrol lerrs Off ice on September 9, 1969, ref lected an agreement by

Mr .  and Mrs .  Hat f ie ld  to  accept  $87,675.00  (75  percent  o f  the  Commiss ioner  o f

Transportat ionrs or lginal  of fer for the property) in part  payment for the

property.  The balance was apparent ly to be held in escrow pending the outcome

of a planned chal l -enge to the suff ic iency of the Statets proposed condemnation

a w a r d  o f  $ 1 1 6 , 0 0 0 . 0 0 .

4. By a check and let ter dated March 25, L970, the I lat f ie ldfs received

$93,481.64 in part ial  payment for their  property.  No specif ic explanat ion was

offered for the di f ference between the agreed part ial  payment amount ($87'675.00)

and the actual payment amount.  Presumably, such di f ference is attr lbutable to

1 
P"air ioner 's I970 return ref lects a miscel laneous i tenlzed deduct ion of

$23,404. 15, presunably including the above-cl-a1:med loss.
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interest paid on the part ial  payment amount.  l lo explanat ion was offered as to

why the  1970 re tu rn  (Sehedu le  D)  re f lec ts  a  g ross  sa les  pr lce  o f  $78 '907.50  fo r

the  proper ty  ra ther  than $87,675.00 .

5. Pet i t ioner and Mr. Hatf ield retained J,.egal counsel and, on Septenber 11'

L970, commenced an action in the Court of Clalms seeklng an increase over the

S t a t e r s  o f f e r  o f  $ 1 1 6 , 0 0 0 . 0 0  f o r  t h e  p r o p e r t y .

6. Pr ior to tr ia l  the part ies sett led ther claim, with the f lnal  f igure

for the property being agreed upon as $170r000"00. This agreement is documented

by an Agreement of Adjustment,  dated November 1|5, L974, ref lect ing a balance

due o f  $82,325.00  ($170,000.00  less  prev ious  p t r r r t ia l  paynent  o f  $87 '675.00) .

7. On l" larch 4, 1975, pet i t ioner ( individual ly and as the executr ix of the

estate of Mr. Hatf ield) recelved payment frorn the State ln the amount of

$105,L97.57  r  r€pr€s€nt ing  the  ba lance due on  the  proper ty  ($82,325.00) ,  p lus

i n t e r e s t  ( $ 2 2 , 8 7 2 . 5 7 )  .

8.  On September 9, 1976, pet i t ioner f i lecl  a New York State Income Tax

Resident Return (Form IT-201) for the year 197!:r ,  on which New York adjusted

gross  income ( "A .G. I . " )  o f  $10,649.73  was repor : : ted .  Pet i t loner ts  tax  l lab l l i t y

( lncluding surcharge) was ref lected as $288.00 which, af ter al lowance for

est lnated pa)ments total l ing $22O.00, resulted in a remit tance by pet i t ioner of

$68.00  in  tax  p lus  $1 .93  in  in te res t .  None o f  the  add i t iona l  paynent  o f

pr incipal or interest recelved in 1975 wlth resipect to the approprlated property

\ ras  repor ted  on  pe t l t ioner rs  1975 tax  re tu rn .

9. On or about December 18, L976, petitioner (indivldually and as the

executr ix of the estate of Mr. Hatf iel-d) f i led a New York State Conblned Income

Tax Return (Form IT-208) for 197O, amending thcr return previously flled for

1970 (see F ind ing  o f  Fac t  r r l r r )  as  fo l lows:



I tem
Return as

Arnended

Gross  Sa les  Pr ice  fo r
Subject Property
(Schedule D)

Cost (or other) Basis
including expenses
of sale

A l lowed (o r  A1 lowab le)  23 ,171.08  30 ,L44.78  6 ,973.70
Depreciat ion

Ad jus ted  Bas is  L02,26 I .65  I29 ,L93.99  26 ,932.34*
Gain  (Loss)  on  Sa le  (23 ,354.L5)  40 ,806.01

Peti t ionerts amended 1970 return, lncluding ther above long-term capital-  gain of

$ 4 0 , 8 0 6 . 0 I ,  r e f l e c t e d  a  N e w  Y o r k  A . G . I .  o f  $ 3 0 , 4 1 6 . 7 9  a n d  a n  u l t i m a t e  t a x

l lab i l i t y  o f  $2r189.93  wh ich ,  together  w i th  Ln teres t  o f  $1 ,062.53 ,  was  remi t ted

by  pe t l t loner .

10. On August 10, 1979, the Audit  Divis ion issued to pet i t ioner a Statement

of Audit  Changes whereon a recomputat ion of pet i t ioner 's 1975 tax l labl l - l ty was

ref lected. This recomputat ion was premised upon inclusion in pet i t lonerrs 1975

New York Lncome of the $82,325.00 (capital  gairr)  payment received by pet i t ioner

In I975 and of $22,872.57 in interest associaterd therewith also received ln

I975. Thls recomputat ion resulted in addit ion::Ll  personal incone tax and

minLmum income tax due in the aggregate amount of $12r296.88, plus interest.

11. 0n May 13, 1982, the Audit  Divis ion igsued to pet i t ioner a Not lce of

Def lc iency assert ing addit ional tax due for 19l i '5 in the amount of $12'296.88,

p lus  in te res t .

12. The Audit  Divis ion asserts that the er i t l re paynent received by pet l t ioner

in 1975 was properly includlble in pet i t ioner 's,r  1975 income as the adjusted cost

*  The $261932.34  inc rease ln  adJus ted  bas is  represents ,  ln  par t ,  c la ined
expenses for legal and appralsal  fees al legedlf  incurred in chal lenglng the
Statefs or iginal ly proposed payment for the property and, in part ,  the costs
of certaln al leged newly discovered inprovements to the property (after reduct ion
of such costs by al lowable depreciat ion on the improvements).

-4-

Return as
Origl-nally Filed

$  7 8 , 9 0 7 . 5 0

L 2 5 , 4 3 2 . 7 3

$170 ,000 .00

159 ,338.77

Change

$  91 ,092 .50

33 ,906 .04
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basLs of the property had been exceeded by the 1970 part ial  payment.  The Audlt

Divis ion further asserts that pet i t ionerts omission of this amount from income

in 1975 resulted ln an omission from New York trr .G.I .  in excess of twenty-f ive

percent of New York A.G.I .  as stated in pet i t lonert  s 7975 return, thus al lowing

assessment within a slx year rather than a threre year period of l imitat lons.

13. Pet i t loner maintains that the payment received ln 1975' as wel l  as the

claimed increase ln the propertyrs basis,  l ras properl-y reported for 1970 via

the amended return ftled for 1970, and that a1]. tax due in connection with the

condemnation award has been pald. Addit lonal l1r,  pet l t ioner disputes the

propriety of using a six year period of l imitat ions.

14. At al l  t imes, pet l t loner has been a cei lsh basis and not,  an accrual

basis taxpayer.

15. Fol lowlng the hearlng, pet i t ionerrs r€:rpresentat ive submitted copies of

workpapers li.stlng the cost. of buildlngs and iurprovements to the property' wlth

amounts of depreclation clalmed annually on th€:l buildings and lmprovements.

Such worksheets showed depreclat i -on total l lng $30,L44.78, as opposed to the

$23,171.08  or ig ina l l y  c la lmed in  1970.  Th is  i r , rc rease o f  $6 ,973.70  a l leged ly

resul- ted fron addit ional al lowable depreciat ior i  calculated by pet i t ionerrs

accountant on newly diseovered improvements. l:t was not specified where or how

such lncrease was discovered or calculated, or whether the lncrease stems from

a change in the rnethod of depreciat ion used.

16. In addit ion to the foregoing, an lncrease to adJusted basis was also

clalmed based upon addltional legal and appraisal fees incurred in connection

wi.th contesting the condemnation award. The atrove-noted workpapers reflect

l e g a l  f e e s  o f  $ 1 8 , 2 6 4 . 4 5  a n d  a p p r a l s e r ' s  f e e s  c ; f  $ 1 , 5 0 0 . 0 0 .  T h e  a g g r e g a t e
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amount of such fees ($19,764.45) was supported by correspondence included as

part  of  pet i t ionerf  s Exhibl t  rr4rr  in evidence.

17. At the heartng, pet i t ioner conceded and does not dispute the fact that

interest recelved but not reported in 1975 ($2i; :" ,872.57) is properly lncludible

in pet l t ionerts 1975 income and is subject to tax as ordinary lncorne.

CONCLUSIONS OF LA,!{

A. That al though specif ic dates trere not provided by pet i t ioner as to

when t i t le to the var ious parcels passed to ther State, l t  appears that t i t le

passed in or about late 1969. In L970, pet i t lcrner and her late husband actual ly

received $87r650.00** in part ial  payment for t t le property approprlated. In

I975, pet l t ioner actual ly received $82,375.00:t*:  as the balance due in payment

on the subject property.  As to report ing theser amounts, pet i t ioner and Mr. Hatf ield

in i t la l l y  inc luded $78,907.50  as  the  amount  rece ived fo r  the  proper ty  in  1970.

Th is  amount  was o f fse t  aga ins t  a  c la i rned ad jus ted  bas is  o f  $102,26L.65 '  w i th

the ent lre resultant net loss apparent ly deduct.ed as a mlscel- laneous i temized

deduct ion  in  1970.  Thereaf  te r ,  in  1976,  pe t i t j . .oner  inc luded the  $82 '375.00

ac tua l l y  rece ived in  1975,  together  w i th  the  $8 i7 ,650.00  ac tua l l y  rece ived ln

1970, on an amended 1970 return. Pet i . t ioner ol fset this conblned amount

($170,000.00)  aga ins t  a  c la lmed ad jus ted  bas is  o f  $129,193.99 ,  to  a r r l ve  a t  a

long-term capital  gain of $40,806.01, f i f ty percent of which was ul t imately

included as income subject to tax on the amenderd 1970 return. No part  of  the

principal amount or interest actual ly received by pet i t ioner in 1975 was

lncluded in income on pet i t ionerrs 1975 New Yor: 'k tax return.

B. That petLt l -oner used the cash method crf  account lng and thus was

required to include in income those amounts recelved in connection with the

** Excluding interest.
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condemnation of the property when such amounts \rere actually or constructi-vely

rece ived,  in  cash or  p roper ty ,  by  pe t i t ioner  [ , ] - .R .C.  5451(a)  ]  .

C. That as of the end of L970, the transi :r .ct ion at issue was not t tc losedt ' ,

in view of the Hatf ieldrs reject ion of the Depr,Lrtment of Transportat ionrs

proposed award and their  subsequent inst i tut ion of proceedings in the Court  of

Clains. Accordingly,  the amount received by pcrt l t ioner and Mr. Hatf ield in

1970 ($87'675.00) shoul-d properly be viewed as reducing the then-cl-aimed

a d j u s t e d  b a s i s  o f  t h e  p r o p e r t y  t o  $ 1 4 , 5 8 6 . 6 5  ( t l i 1 0 2 ,  2 6 1 . 6 5  l e s s  $ 8 7  , 6 7 5 . 0 0 ) . 2

Since the transact ion was not then closed, a loss was not properJ-y recognizable

ln  1970 [see Han i l ton  D.  I l i l l ,  30  T .C.M.  534 ( ] t971)1 .  However ,  the  remain lng

ad jus ted  bas is  in  the  proper ty  ($141586.65)  war ;  ava i lab le  to  be  used as  an

offset against the amount received by pet i t ioner in 1975 fol lowing sett lement

of the pending lawsuit .

D.  Tha t  pe t l t i one r r s  amended  1970  re tu rn  ( f l l ed  i n  1976 )  does  revea l  a

change in the claLmed adjusted basis in the sul .r ject property,  ar is lng fronr

claimed addit ional discovered lmprovements ( less addit ional al lowable depreciatLon

of  $6 ,973.70) ,  and c la imed lega l  fees  and appr ia iser rs  fees  o f  $19,764.45  ( re fe r

to Findlngs of Fact rrgrr  and rr l6t ' ) .  As a gener;r l  proposit ion, the remaining

undepreciated cost basis of improvements to the property,  as wel l  as fees of

the nature descr ibed, are properly al lowabLe lrr  reduct ion the galn ul t inately

realized on sale (here condemnaLion) . However, whl-le the evidence submitted

does support  the clained addit ional legal and , i rppraisal  fees in the aggregate

2 
No information was submitted by pet i t ioner in explanat ion of the di f ference

between the amount received in 1970 per the Agreement for Partial Payment
($87,675.00) versus the amount reported by pet: l t ioner and Mr. Hatf ield on the
orlginal  1970 return ($78,907.50).  The Agreemr:nt for Part ial  Payment clear ly
ref lects a payment (excluding interest)  of  $87,675.00. Given no support  for
any reduct ion t ,hereto'  such f lgure is used for purposes of conput ing the
reduct ion to the propertyrs adjusted basls as ' r : f  1970.
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amount  o f  $19,764.45  (deduct lb le  as  expenses  o f  sa le ) ,  the  evLdence does  no t

specify or ident i fy the exlstence of any addit ional improvements or support  an

increase to basis therefor (see Findings of Fact t t l5t t  and " l6t f) .  Accordingly '

the  amount  rece ived in  1975 ($82,325.00)  may be l  reduced by  $14,586.65  o f

renaining basis in the property and by $I91764"45 ln expenses, to arr lve at

$47,973.90 as the amount of capital  gain from the condemnation which is to be

included in pet i t loner 's incone for 1975.

E. That sect ion 683(d) (1) provides for the assessment of tax within six

years from the date a return was f i l -ed where, i -nter al ia:

rran indivl-dual omits from his New York ad.iusted gross lncome or the
sum of his items of tax preference an amount properJ-y includible
therei-n which is in excess of twenty-five per cent of the amount of
New York adjusted gross income or the sum of the i tems of tax ptef-
e r e n c e  s t a t e d  i n  t h e  r e t u r n . . . t t .

Pe t i t ioner rs  1975 re tu rn ,  as  f i led ,  re f lec ted  ian  ad jus ted  gross  income o f

$10r649.73  w i th  no  i tems o f  tax  p re fe rence Eep,Dr ted .  Inc lus ion  o f  the  long- te rm

capital  gain received by petf- t ioner in 1975 gl . , /es r lse to an i ten of tax

preference (the port ion of such gain not subjer: t  to New York personal lncome

tax).  Accordingly,  the Not ice of Def ic iency i r ;sued to pet i t ioner on May 3l '

1982, which was issued withln six years of the September 91 1976 date upon

which pet i t . ionerrs 1975 return was f l led, was r inely lssued pursuant to the

terms o f  Tax  Law sec t ion  683(d)  (1 ) .

F. That the pet i t ion of Betty l {at f le ld is granted to the extent indlcated

ln Conclusion of Lanr t 'Dr ' ,  but is in al l  other respects denied and the Not ice of



Deficiency dated May 31,

with such interest as may

DATED: Albany, New York

JUL 2 6 1984
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1982, as modif ied in aecordance herewith, together

be lawful ly owlngr '  t"  sustained.

STATE Tlr,X COMMISSION

amended 1970 return and with the 1975 return are to
pet i t lonerrs ul tLmate tax l labi l i ty as recomputed

3

b e
for

Amounts paid with the
allowed in reductlon of

I 9 7 5 .

PRESIDE},IT


