
STATE OF NEIII YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

She l ley  Gr i f f le r

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal Incone
Tax under Art ic le 22 of the Tax Law for the Year
7 9 7 6 .

She l ley  Gr i f f le r
812 Fanwood Ave.
N.  Woodmere ,  NY 11598

and by deposit ing same enclosed
post off ice under the exclusive
Service within the State of New

AFFIDAVIT OF MAITING

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York.

State of New York l
s s .  :

County of A1bany ]

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Commission, that he is over 18 years of age, and that on the
21st day of March, 1984, he served the within not ice of Decision by cert i f ied
mai l  upon Shel ley Gri f f ler,  the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely scaled postpaid wrapper addressed
a s  f o l l o w s :

That deponent further says that the said addressee is the pet i t ioner
herein and that the address set forth on said wrapper is the last known address
of  the  pe t i t ioner .

Sworn to before me this
2 1 s t  d a y  o f  M a r c h ,  1 9 8 4 .

riZed to a
-ster 

oaths
pursuant to Tax sec t ion  174



STATE Otr'NBW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

She l ley  Gr i f f le r

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal Incone
Tax under Art ic le 22 of the Tax Law for the Year
1 9 7 6 .

Harvey l .  Goldst.ein
F inke l ,  Go lds te in  &  Berzow
5 7  W a l l  S t .
New York, NY 10005

and by deposit ing same enclosed
post off ice under the exclusive
Service within the State of New

AT'FIDAVIT OF MAITING

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York .

State of New York ]
s s .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
21st day of March, 1984, he served the within not ice of Decision by cert i f ied
mai l  upon Harvey L. Goldstein, the representat ive of the pet i t ioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
27st day of March, 7984.

Authorized t .o a r oaths
pursuant to Tax sec t i on  174



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12?27

March 21,  7984

SheIley Gri f f ler
812 Fanwood Ave.
N. l {oodmere ,  NY 11598

D e a r  M s .  G r i f f l e r :

Please take not ice of the Decision of the State Tax Commission enclosed
herewi th .

You have now exhausted your r ight of  review at the administrat ive leveI.
Pursuant to sect ion(s) 690 of the Tax Law, a proceeding in court  to review an
adverse decision by the State Tax Commission tray be inst i tuted only under
Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be comnenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

fnquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
law Bureau - Li t igat ion Unit
Bui lding / f9,  State Campus
Albany, New York 12227
Phone / l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner t  s Representat ive
Harvey T,.  Goldstein
F inke l ,  Go lds te in  &  Berzow
6 7  W a l l  S t .
New York, NY 10005
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

SI{EIIEY GRIFFTER

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le 22
of  the  Tax  Law fo r  the  Year  1976.

DECISION

Peti t ioner,  Shel ley Gri f f ler,  8I2 Fanwood Avenue, North l , /oodmere, New York

11598,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a  de f ic iency  or  fo r  re fund o f

personal income tax under Art ic le 22 of the Tax Law for the year 7976 (FtLe No.

378s0) .

A small claims hearing was held before Allen Caplowaith, Hearing 0ff icer,

at the off ices of the State Tax Commission, Two World Trade Center, New York,

New York,  on June 20,  1983 at  1 :15 P.M.  Pet i t ioner  appeared wi th  Harvey l .

Goldstein, Esq. The Audit Division appeared by John P. Dugan, Esq. (PauI Lefebvre,

Esq . ,  o f  counse l ) .

ISSUES

I .  Whether  the  de f ic iency  was deemed assessed pursuant  to  sec t ion  581(e) ( t )

of  the Tax Law, therefore rendering Shel ley Gri f f lerrs pet i t ion unt imely f i led.

I I .  Whether a pr ior bankruptcy rel ieved pet i t ioner of the def ic iency

a s s e r t e d .

I I I .  Whether a negligence penalty asserted subsequent to the issuance of

the Notice of Deficiency rlras proper.
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FINDINGS OF FACT

1.  Shel ley Gr i f f ler ,  (here inaf ter  pet i t ioner)

State Income Tax Resident Return for the year 1976

par tnership loss of  $7,007.68 f rom S&S Dist r ibut ing

2. The Internal Revenue Service conducted an

Return of S&S. As a result thereof, the fol lowing

Lhe Partnership Return.

Partnership Audit Changes

Partnership loss
Long Term Capital Gain (derived from
the sale of the business and business
as  se ts  )
Total Adjustments

Feder_al Audit Changes

Partnership Loss
Long Term Capital Gain (distr ibutions from
partnership in  excess of  bas is)
Total Adjustments

t imely f i led a New York

whereon he reported a

Company (S&S).

audit of the 1976 Partnership

audit  changes were made to

Adjustment

$14 ,015 .36

36 ,080 .00
$s.095.36

3. As the result of lhe partnership audit,  a proport ionate share of the

aforestated adjustment  f lowed to pet i t ioner ,  I  par tner  in  S&S, as fo l lows:

Adjustmets

$  7  , 007  . 68

9  , 020  . 00
516'-o-27J68

0n March 12, 1979 pet i t ioner consented to the Federal  assessment of 1976

personal income tax result ing from said audit  changes.

4. Pet i t ioner fai led to report  the Federal  audit  changes to New York

State within the t ime prescr ibed under Sect ion 659 of the Tax Law. Accordingly,

the Audit  Divis ion issued a Statement of Audit  Changes t .o pet i t ioner on February 3,

1982 where in  the  $16,027.68  Federa l  ad jus tment  was made fo r  New York  S ta te

purposes. Addit ional ly,  the result ing statutory adjustments were made with

respect to the 20 percent capital  gain rnodif icat ion, rnininurn income tax and the

modi f i ca t ion  fo r  a l locab le  expenses .  Based on  sa id  s ta tement ,  a  Not ice  o f

Def ic iency  was issued aga ins t  pe t i t ioner  on  May 5 ,  1982 asser t ing  add i t iona l
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p e r s o n a l  i n c o m e  t a x  o f  $ 2 , 0 3 3 . 2 5 ,  p l u s  i n t e r e s t  o f  $ 9 4 8 . 0 1 ,  f o r  a  t o t a l  d u e  o f

$2 ,981.26 .  There  is  no  ind ica t ion  in  the  record  tha t  a  no t ice  o f  add i t iona l

tax due was issued by the Audit  Divis ion.

5. Pet i t ioner did not contest the adjustments made as the result  of  the

Federa l  aud i t .  H is  pos i t ion  fo r  con tes t ing  the  de f ic iency  a t  i ssue,  pursuant
-I

to  h is  pe t i t ion '  da ted  June 16 ,  1982,  was tha t :

" I  f i led a personal pet i t ion in bankruptcy in the United States
Dis t r i c t  Cour t ,  Eas tern  D is t r i c t  o f  New York ,  and in  sa id  pe t i t ion  I
set forth that any income tax that was due was predicated upon funds
that were due from my partnership known as S&S Distr ibut ing Co. S&S
Distr ibut ing Co. also f i led a pet i t ion oa the same date in the same
court  under l f77 B 1656, and the New York State Tax Department f i led a
c la im o f  $2 ,376.49 ' ;  the  a fo resa id  c la im was pa id  in  fu l l .  S ince  a l l
of  these taxes are due from S&S Distr ibut ing Co. ,  the fact that the
New York State Tax Department fai led to f i le any addit ional c laims or
amended claims in the bankruptcy proceeding forever bars the New York
State Tax Department from proceeding against me or my deceased
par tner .  t '

6.  Pet i t ioner al leged that the def ic iency at issue r{ras asserted against

S&S and that s ince S&S did not pay i t ,  i t  was then shif ted over to him individual ly.

He argued that New York State's fai lure to f i le an amended claim in the S&S

bankruptcy proceeding, based on the Federal  audit  changes, bars New York State

f rom asser t ing  a  de f ic iency  aga ins t  h im persona l ly .

7. Pet i t ioner contended that his pet i t ion in bankruptcy vras f i led sometime

in 1977 and that the bankruptcy proceeding was closed in 1981. However,  no

documentat ion was submitted to support  such content ions.

8 .  In  i t s  Answer  o f  Apr i l  21 ,  1983,  the  Aud i t  D iv is ion  asser ted  fo r  the

f i rs t  t ime,  a  neg l igence pena l ty  under  Sec t ion  6S5(b)  o f  the  Tax  Law.  Such

1- 
The original petit ion of SheIley Griff ler was inadvertently f i led on a

per fected pet i t ion form.
n'  

The record contains no information as to whether the unincorporated
bus iness  taxes  o f  S&S Dis t r ibu t ing  Co.  have been pa id .
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penalty was asserted due to petit ioner's fai lure to comply with the report ing

requi rements of  sect ion 659.

9.  The Audi t  Div is ion a l leged that  Mr.  Gr i f f ler 's  pet i t ion

fi led since he fai led to comply with the requirements of section

the Tax Law.

was

6 8 1

untimely

(e )  ( 1 )  o f

CONCTUSIONS OF IAW

A. That section 659 of the Tax Law provides that i f  the amount of a

taxpayerrs federal taxable income reported on his federal income tax return for

any t.axable year is changed or corrected by the United States Internal Revenue

Service or other competent authority, the taxpayer shall  report such change or

correction within ninety days after the f inal determination of such change or

correct ion.

B.  That  sec t ion  681(e) (1 )  o f  the  Tax  Law prov ides  in  per t inent  par t  tha t :

(1)"I f  the taxpayer fai ls to comply with sect ion six hundred
f i f ty-nine in not report ing a change or correct ion increasing his
federa l  taxab le  income. . . .  as  repor ted  on  h is  federa l  income tax
re turn . . . ,  ins tead o f  the  mode and t ime o f  assessment  p rov ided fo r  in
subsec t ion(b)  o f  th is  sec t ion ,  the  tax  commiss ion  may assess  a
def ic iency  based upon such federa l  change. . .by  mai l ing  to  the  taxpayer
a not ice of addit ional tax due specify ing the amount of the def ic iency,
and such def ic iency, together with the interest,  addit ions to tax and
pena l t ies  s ta ted  in  such no t ice ,  sha l l  be  deemed assessed on  the  da te
such not ice is mai led unless within thir ly days after the mai l ing of
such not ice a report  o
a statement showing wherein such federal  determinat ion and such
not ice  o f  add i t iona l  Lax  due are  er roneous.

(2 )  Such no t ice  sha l l  no t  be  cons idered a  no t ice  o f  de f ic iency
for  the  purposes  o f  th is  sec t ion . . .o r  subsec t ion(b)  o f  sec t ion  s ix
hundred eighty-nine (authoriz ing the f i l ing of a pet i t ion with the
t a x  c o m m i s s i o n ,  b a s e d  o n  a  n o t i c e  o f  d e f i c i e n c y ) . . . . "  ( e m p h a s i s
a d d e d ) .

C. That since there is no indicat ion in the record herein that the Audit

Divis ion had mai led a "not ice of addit ional tax due" to pet i t ioner,  the provisions

o f  s e c t i o n s  6 8 1 ( e ) ( t )  a n d  6 8 1 ( e ) ( 2 )  a r e  i n a p p l i c a b l e .  A c c o r d i n g l y ,  t h e  m o d e
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and t ime o f  assessment  p rov ided fo r  in  sec t io t r  681(b)  a re  app l i cab le  here in  and

the pet i t ion therefore was t imely f i led pursuant to sect ion 689(b) of the Tax

Law.

D. That the def ic iency asserted against pet i t ioner is a personal income

tax l iabi l i ty which is separate and dist . inct f rom any assessment against S&S.

E. That the def ic iency at issue herein nas not dischargeable in bankruptcy

since i t  was for a tax which became legal ly due and owing by pet i t ioner subsequent

to the date upon which he may have been adjudicated a bankrupt.  Furthermore,

pet i t ioner has fai led to sustain his burden of proof,  required pursuant to

sec t ion  689(e)  o f  Lhe Tax  Law,  to  show the  ac tua l  da te  he  a l leged ly  was ad jud ica ted

a bankrupt.

F .  That  sec t ion  689(d) (1 )  o f  the  Tax  Law prov ides  tha t :

" I f  a taxpayer f i led with the tax commission a pet i t ion for
redeterminat ion of a def ic iency, the tax comnission shal l  have power
to determine a greater def ic iency than asserted in the not ice of
def ic iency and to determine i f  there should be assessed any addit ion
to tax or penalty provided in sect ion six hundred eighty-f ive, i f
c laim therefore is asserted at or before the hearing under rules of
the tax commission.rr

G.  That  sec t ion  689(e)  o f  the  Tax  Law prov ides  in  per t inent  par t  tha t :

" In any case before the tax commission under this art ic le,  the
burden of proof shal l  be upon the pet i t ioner except for the fol lowing
issues, as Lo which the burden of proof shal l  be upon the tax commission:

(3) Whether the pet i t ioner is l iable for any increase in a
def ic iency where such increase is asserted ini t ia l ly af ter a not ice
o f  d e f i c i e n c y  h t a s  m a i l e d  a n d  a  p e t i t i o n  u n d e r  t h i s  s e c t i o n  f i l e d , . . . . "

H. That the Audit  Divis ion has not sustained i ts burden of proof imposed

under  sec t ion  689(e) (3 )  o f  the  Tax  Law to  show tha t  pe t i t ioner 's  fa i lu re  to

report  changes in federal  taxable income was due to negl igence or intent ional

d is regard  o f  Ar t i c le  22  or  ru les  o r  regu la t ions  hereunder .  There fore ,  the
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Audi t  D iv is ion?s  c la im fo r  a  g rea ter  de f ic iency ,  based on  the  asser t ion  o f  a

neg l igence pena l ty  under  sec t ion  685(b)  o f  the  Tax  Law,  i s  den ied .

I .  That the pet i t ion of SheIIey Gri f f ler is denied and the Not ice of

Def ic iency dated May 5, L982 is sustained together with such addit ional interest

as may be lawful ly owing.

DATED: Albany, New York

F,,iAR 21 1984
STATE TAX COMMISSION

PRESIDENT


