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STATE TAX COMMISSION

In t atter of  the Pet i t ion
o f

Peter J. Grazzini

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal fncome &
Unincorporated Business Tax under Art ic le 22 & 23
of  the  Tax  law fo r  the  Years  1975 & 1976.
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AFFIDAVIT OF MAITING

that the said addressee is the petit ioner
forth on said wrapper is the last known address

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
5th day of 0ctober,  7984, he served the within not ice of Decision by cert i f ied
mai l  upon Peter J.  Grazzini ,  the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
a s  f o l l o w s :

Peter J.  Grazzini
29  Westches ter  Dr .
Kissimmee. FL 32747

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Post.al
Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
5 th  day  o f  0c tober ,  1984.

t o a 1n1
pursuant to Tax
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for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal fncome
& Unincorporated Business Tax under Art ic les 22 &
23 o f  the  Tax  law fo r  the  Years  1975 & 1976.
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State of New York ]

County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
5th  day  o f  October ,  1984,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied
mai l  upon Frances E. Idoodworth, the representatd-ve of the pet i t ioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Frances E. Woodworth
5132 Sher idan Dr .
Wi l l iamsv i l le ,  NY 14221

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petit ioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petit ioner.

Sworn t .o before me this
5 th  day  o f  October ,  7984.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

0ctober  5,  1984

Peter  J .  Grazz in i
29 Westchester  Dr .
Kissimmee, FL 3274L

Dear Mr. Grazzini :

P1ease take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 & 722 of the Tax Law, a proceeding in courL to
review an adverse decision by the State Tax Comnission may be inst i tuted only
under Art ic le 78 of the Civi l  Pract ice Law and Rules, and musL be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept. .  Taxat ion and Finance
Law Bureau - l i t igat ion Uuit
Bui lding / /9,  State Campus
Albany, New York 12227
Phone i l  (518) 457-2a70

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner ts  RepresenLat ive
Frances E. Woodworth
5132 Sher idan Dr .
WiI l iamsviI le,  NY 14221
Taxing Bureau's Representat ive



STATE OF NEI^I YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

PETER J. GRAZZINI

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income and Unincorporated
Business Taxes under Articles 22 and 23 of the
Tax Law for the Years 1975 and 1976.

DECISION

Peti t ioner,  Peter J.  GrazzLnL, 29 Westchester Drive, Kissinmee' Flor ida

32741, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

personal income and unincorporated business taxes under Articles 22 and 23 ot

the Tax Law for the years 1975 and 1976 (Fl le No. 30874).

A sna1l c laims hearing was held before Jaoes l{oefer,  Hearing Off icer,  at

the off ices of the State Tax Connlssion, State Off ice Bui lding, 65 Court

S t ree t ,  Park  V I ,  Bu f fa lo ,  New York ,  on  March  21 ,  1984 a t  2245 P.M. ,  w i th  a l l

br iefs to be submitted by l lay 21, 1984. Pet i- t loner,  Peter J.  GrazzLni,  appeared

by Frances E. Woodworth, P.A. The Audit Division appeared by John P. Dugan'

Esq.  (Deborah Dnyer ,  Esq. ,  o f  counse l ) .

TSSUE

Whether source and application of funds analyses used by the Audit Division

to reconstruct pet i f ionerts income properly deternined that pet i t ioner understated

b u s i n e s s  i n c o m e  b y  $ 1 0 , 2 6 3 . 7 3  f o r  i 9 7 5  a n d  b y  $ t 2 , 7 8 8 . 9 1  f o r  L 9 7 6 .

FINDINGS OF FACT

l .  Pet i t ioner herein, Peter J.  Grazzini ,  t imely f i led New York State

income tax resident returns for the years 1975 and 1976 whereon he reported,

inter aLia, the business income derived fron his Pepsi-  Cola distr ibutorship of
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$ I2 r723.00  and $16r091.00 ,  respec t lve ly .  In  con junc t ion  therewi th r  pe t i t ioner

f i led unincorporated business tax returns for 1975 and 1976 whereon he reported

the income and deductions at.tributable to said business. The income derived

from pet i t ionerrs Pepsi Cola distr ibutorship represents his pr imary and almost

exclusive source of reported income.

2. On December 16r L978, pet l t ioner executed Forn IT-75, Consent Fixing

Period of Linitation Upon Assessment of Personal Income and Unincorporated

Business Taxes, extending the period for assessment for the year L975 to any

t ime on or  be fore  Apr i l  15 '  f980.

3. The Audit  Divis ion, on Apri l  4,  1980, issued a Not ice of Def ic lency to

pet i t toner for 1975 and I976, assert ing that addit ional personal lncome and

unincorporated business taxes were due in the sum of $3'867.51, together wlth

in te res t  o f  $1 ,  I2 I .4 I ,  fo r  a  to ta l  a l leged ly  due o f  $4 ,988,92 .

4. The aforemenEioned Notice of Def ic j-ency was based on the results of a

f ield audit  of  pet i t ionerrs personal and business books and records. Using the

source and application of funds nethod to recoostruct income, the Audit Dl-vision

determined that pet i t ioner understated busineso income by $10'263.73 for L975

and by  $12,788.91  fo r  L976.  Other  ad jus tments  were  proposed by  the  Aud l t

Divis ion which pet i t ioner does not contest or which are statutory adjustments

based solely on increases to adjusted gross income and, therefore, said other

adjustnents wi l l  not be addressed hereinafter.

5. Petitioner argued that the source and applicati-on of funds analyses

prepared by the Audit Division did not take into consideration, as nontaxable

sources of funds, three personal loans he received duri .ng the years in quest ion.

Petitioner maintains that during the year 1975 he received a Personal loan on

or about August 19, 1975 fron Ottavlo Viola in the amount of $2 '076.54 and a



-3-

second loan on or about August 23, 1975 frorn Beverly Docteur in the sum of

$6,000.00. The al leged third loan was recei-ved sometime in 1976, also from

Ot tav io  V io la ,  in  the  sum o f  $10,000.00 .

6. Pet i t ioner,  Peter J.  GrazzinL, did not appear at the hearing held

herein to offer hi-s test imony, nor did Ottavio Viola or Beverly Docteur appear

to  tes t i f y  on  peL i t ioner rs  beha l f .

7 .  To  subs tan t ia te  the  ex is tence and rece lp t  o f  the  a l leged $2 'A76.00

loan from Ottavio Viola, petitioner submitted the following documentary evidence:

(a) a notar ized statement from Ottavio Viola dated November 27, L979

ind i -ca t ing  tha t  he  r r . . .1e t  Peter  Grazz in i  bor row my share  (921076.54)  o t

our mortgage receipts fron Canada in 1975.r '

(b) a photocopy of an lnstal lment note in the amount of $2,076.00'

executed in Niagara Falls sometime during L975, which was unsigned and

only part ial ly completed.

(c) a second instal lment notel  in the amount of $2 1076,00, executed in

Niagara Fal ls on August 19, L975, which wes slgned by Peter GrazzLni and

ful ly completed. This not,e indicated that the $2,076.00 was repaid in

I976 in  cash.

8.  To substant ia te the ex is tence

loan f rom Bever ly  Docteur ,  pet i - t ioner

evidence:

(a)  a s tatement  f rom Bever ly

t ' .  . .  I  have received the fo l lowing

nade to Peter  Grazzj -n i  in  1975. . .

and rece lp t  o f  the  a l leged $6 '000.00

submitted the following documentary

Docteur  dated March 14,  1984 stat ing that

,,n"*"ta" 

on a six thousand dollar loan

I  
fh .  second insta l lment  note was submit ted af ter  the c lose of  the hear ing

held on March 21,  1984 but  wi th in the 30 day per iod a l lowed for  the submiss ion
of  addi t ional  documentary ev idence and/or  the f i l ing of  a br ie f .
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(b) an undated notar ized statement from Beverly Docteur stat ing that

"Thls let ter is to ver i fy that I  lent $61000.00 to Peter Gxazzini  in 1975

for business purposesrr.

(c )  a  p ron issory  no te  in  the  sum o f  $6 ,000.00  da ted  August  23 ,  1975

signed by Peter Grazzlni  and made payable to the order of Beverly Docteur.

g .  To  subs tan t ia te  the  ex is tence and rece ip t  o f  the  a l leged $10r000.00

loan from Ottavio Viola, pet i t ioner submitted the fol lowlng documentary evidence:

(a) a notar ized statement fron Ottavio Viola dated November 27, 1979

ind ica t ing  tha t  he  r r . . . le t  Peter  Grazz lnL  bor row ny  share  ($10,000.00)

f rom our  $20,000.00  Check  (s ic )  f rom Canada in  1976. "

(b) a photocopy of an instal lment note in the amount of $10,000.00'

executed in Niagara Fal1s sometlme in 1975, which was unsigned and only

part ial ly completed.

(c) a second instal lment

in Niagara Fa1ls on February

and ful ly completed.

no te2  i -n  the  amount  o f  $10,000.00 ,  executed

8, 19763, whlch ntas signed by Peter GtazzLnL

10. Pet i t ioner and Ottavio Viola were the owners of a joint  account at

Canada Trust,  l ,Jel land, Ontar io,  Canada. On June 2I,  1976, the balance in the

account of $2f,660.96 was dispersed equal ly and the account closed. Pet i t ioner,

on June 21, 1976, deposited his share of the proceeds from said account into

his checki-ng account.

2 ]]h. second installment note was submitted after the close of the hearlng
held on March 21, 1984 but within the 30 day period al lowed for the submlssion
of addit ional docuuentary evidence and/or the f i l lng of a br lef .

3 fh" second installment note contains an obvious erasure as to the year
1976. I t  appears that a year sometime during the 1980ts r tas ini t ia l ly entered
on the document,  subsequent ly erased and the year 1976 entered i .n i ts p1ace.
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11. The three loans al leged to have been received by pet i t ioner during the

years in quest ion were not deposited into any of pet i t ionerfs known bank

accounts. The record is devoid of any credible evidence as to the manner in

which pet i t ioner ut i l ized the funds al legedly received through said loans.

CONCLUSIONS OF LAW

A. That sectLons 722 and 689(e) of the Tax Law place the burden of proof

on pet i t ioner except in three specif ical ly enuoerated instances'  none of whLch

is at issue herein. Pet i t ioner has fai led to sustain the burden of proof to

show that he was the recipient of  three personal loans total l ing $18r076.00

during the years in questi-on.

In reaching this conclusion, i t  is in l t ia l ly noted that pet i t ioner did

not appear at the hearing to offer his testLmoolr nor did ottavio viola or

Beverly Docteur appear to test i fy in his behalf .  The funds al legedly receLved

from the three loans in quest i-on were not depoeited into any of pet i t ionerrs

known bank accounts and there is nothing of substance in the record to show

what pet i t ioner did with said al leged funds. Furthermore, the two instal lment

notes concerning the alleged loans from Ottavj.o Viola which were submitted into

evidence at the hearing held on March 21, 1984 were incomplete and unsigned.

While pet i t ionerrs representat ive subsequent ly subnit ted instal lnent notes

which were complete and signed, these documento were apparently drawn up well

afLer the fact (see footnote 3, supE) and, thereforer Bre accorded l i t t le or

no wei-ght.  Addit ional ly,  i t  is noted that the second instal lment note submitted

wlth regard to the al leged $I0,000.00 loan fron Ottavib Viola is dated "Niagara

Falls N.Y. February 8, L976"1 sortrB four and one-half months prior to the date

the funds were wlthdrawn from the joint Canadian bank account (see Finding of

Fact I '10'r ,  supra).  Assuming, arguendo, that the $2,076.00 loan was made and
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that said loan was repaid in cash in 1976 as al leged by pet i t ioner,  the pract ical

effect of  said f inding would be to reduce the 1975 understatement by $2'076.00,

but to increase the 1976 understatemenL by this same amount since the $2'076.00

cash payment made by petitioner rilas not considered an appllcation of funds in

the Audit  Divis ionr s L976 source and appl icat ion of funds analysis.

B. That the pet i t ion of Peter J.  Grazzini .  is denied and the Not ice of

Def ic lency dated Apri l  4,  1980 is sustalned, together with such addit lonal

lnterest as may be lawfully due and owlng.

DATED: Albanyr New York STATE TAX COMMISSION

ocT 0 5 1994


