
STATE OF NEId YORK

STATE TAX COMMISSION

tter of the Pet i t ion
o f

Bernard & Patr ic ia Goldstein

for Redeterminat ion of a Def ic iency or Revision
of a Determinat. ion or Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Year
1 9 7 9 .

AI'FIDAVIT OF MAIIING

State of New York )
s s .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Stat.e Tax Commission, that he is over 18 years of age, and that on the
9th day of August,  1984, he served the within not ice of Decision by cert i f ied
mai l  upon Bernard & Patr ic ia Goldstein, the pet i t ioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Bernard & Patr ic ia Goldstein
2 Manursing Llay
Rye, NY 10580

and by deposit ing same enclosed
post.  of f ice under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
9 th  day  o f  August ,  1984.

to admin
Tax law sect ion I

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York .

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address
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STATE OF NEW YORK

STATE TAX COUUISSION

In the Matter of the Pet i t . ion
o f

Bernard & Patr ic ia Goldstein

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal fncome
Tax under Art ic le 22 of the Tax Law for the year
7 9 7 9 .

AFFIDAVIT OF MAII,ING

State of New York ]
s s .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Commission, that he is over 18 years of age, and that on the
9th day of August,  1984, he served the within not ice of Decision by cert i f ied
mai l  upon Larry J.  Abowitz,  t l r re representat ive of the pet i t ioner in the within
proceedinE, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

larry J.  Abowitz
Ernst & I,ilhinney
1 5 3  E .  5 3 r d  S t .
New York, NY 70022

and by deposit ing
pos t  o f f i ce  under
Service within the

That deponent
of the pet i t ioner
l-ast known address

same enclosed in a postpaid properly addressed wrapper in a
the exclusive care and custody of the United States Postal

State of New York.

further says that the said addressee is the representat ive
herein and that the address set forth on said vrrapper is the

of the representat ive of the pet i t ioner.

Sworn to before me this
9 th  day  o f  August ,  7984.

Authorized to s te r  oaL
pursuant to Tax Law sect ion 174



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

August 9, L984

Bernard & Patr ic ia Goldstein
2 Manursing Way
Rye, NY 10580

Dear  Mr .  &  Mrs .  Go lds te in :

Please take not ice of the Decision of the State Tax Comrnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceeding in court  to review an
adverse decision by the State Tax Commission may be inst i tuted only under
Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept. Taxation and Finance
Law Bureau - Li t igat ion Unit
Bui lding l /9,  State Campus
Albany, New York 12227
Phone / /  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Petit ioner' s Representative
Larry J. Abowitz
Ernst & Whinney
153  E .  53 rd  S t .
New York, NY 10022
Taxing Bureau's Representative



STATE OF NEIII YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

BERNARD AND PATRICIA GOLDSTEIN

for Redeterminat ion of a Def i .c lency or for
Refund of Personal Income Tax under Article
22 of the Tax Law for the Year L979.

DECISION

Peti t ioners, Bernard and Patr ic ia Goldsteln, 2 Manursing I . Iayr Rye, New

York 10580' f l led a pet i t ion for redetermlnat ion of a def lc lency or for refund

of personal income tax under Article 22 of the Tax Law for the year 1979.

(F11-e  No.  38085) .

On December 1, 1983, pet i t ioners, by their  representat lve, Larry J.

Abowitz,  Esq.,  f i led a waiver of formal hearing and requested that this rnatter

be decided by the State Tax Cornmission on the basi-s of the exlst ing record rr t th

al l  br iefs to be submitted by January 7, 1984. After due considerat ion, the

1sx Qsnnl-ssion renders the fol lowing decision.

ISSUES

I .

o f

I{ t rether pet i t ioners properly excluded

tax preference i .n computing thelr  1979

a capi ta l  gains deduct ion as an

New York State minlmurn lncone

I I .  I , Ihether  penal ty should be waived.

FINDINGS OF FACT

1. Pet i t ioners, Bernard and Patr ic ia

State income tax resldent return and a New

return for 1979. Pet i t ioners had a Federal-

Goldstein, f i led a joint  New York

York City nonresident earnings tax

cap i ta l -  ga in  deductLon o f  $352 '439.00
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for 1979, however,  they did not lnclude said deduct ion in their  New York State

minimum income tax computation schedule.

2, On Apri l  7,  L982, the Audl- t  Divis ion lssued a Not ice of Def ic iency

aga ins t  pe t i t ioners  in  the  amount  o f  $14,397.19  p lus  pena l ty  o f  $719.86  and

in te res t  o f  $2 ,423.48  fo r  a  to taL  due o f  $17,540.53  fo r  the  year  L979.  The

not ice lndicated that $17,474.30 had been paid or credlted leaving a balance

due of $66.23. A Statement of Personal Income Tax Audit  Changes issued December 23,

1981 indicated that,  among other adjustments not at  issue herein'  the mlnlmum

tax hTas being recomputed with the inclusion of the $352 ,439.00 capital  galn

deduct lon as an i tem of tax preference

3. Pet l- t ionerst posi t ion ls that,  under the Revenue Act of 7978, the

Federal minlmum tax riras restructured for tax yoars beginning aft.er December 31'

1978 scl that there were two ninimum tax computatlonsr the t'add-ontt minimum tax,

whlch ltas a continuation, with modiflcations, of the existing mLnlmum tax and

an alternative minimum tax. The capital galns deduction became an item of tax

preference under the alternative minimum tax. Prevlously lt had been an item

of tax preference under the I 'add-ontt  mininum tax. Pet l t ioner argued that,  s lnce

the New York minimum tax had always paralleled the ttadd-on" mlnlmum tax with

respect to i tems of tax preference and slnce the capltal  gains deduct ion was no

longer an item of tax preference for ttadd-ontt minimum tax purposes but rras an

ltem of tax preference for al ternat lve minimum tax purposes, the eapital  galns

deductlon was no longer an item of tax preference for New York mlnlmum tax

purposes .

4. Pet i t loner concedes that,  for taxabl-e years subsequent to 7979, the

capital  gains deduct ion agaln became an i tem of tax preference slnce the New



York Tax Law was amended to

deduct lon.
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nodify the nethod of computlng the capital gains

CONCLUSIONS OF LAW

A. That sect lon 622(b) (4) of  the Tax Law, in effect dur ing the year ln

lssue,  p rov ided:

t tFor  purposes  o f  th is  a r t l c le ,  the  te rm t l tens  o f  tax  p re fe rence l
shal l  mean the federal  i terns of tax preference, as def ined in the
laws of the United States, of  a resident lndividual,  estate or
t rus t . . . r  8s  the  case may be ,  fo r  the  taxab le  year  w i th  the  fo l l -ow ing
nodif icat ions -

* * *

(4) The federal-  i ten of tax preference for capital  gains shal l
be computed by subtract ing from such tax preference i tem one-f l f th of
the net long-term capital  gain deduct ion.r l

Sect ion 622(b) (4) was amended by Chapter 103 of the Laws of 1981 and

appl icable to taxable years cornmencing on or after January 1, 1982 to provide:

"(4) The federal  i ten of tax preference for capital  gains shal l
be computed by subtracting from such tax preference item an amount
suff ic ient ( l f  necessary) to reduce such tax preference i tem to sixty
percent  o f  ne t  cap i ta l  ga ins . "

B. That prior to taxable year 1.979 tlr.ete was one Federal minimum tax on

cer ta in  i tems o f  tax  p re fe rence ( I .R .C.  S  56) .  One o f  the  i tems o f  tax  p re fe rence

was the  un taxed por t ion  o f  the  ne t  cap l ta l  ga ln  fo r  the  year  ( I .R .C.  $  57) .

For tax years beginning after December 31, 1978 the capital  gains deduct lon was

eliminated as an lten of tax preference under the original Federal minlmum tax

and made an l- tem of tax preference under the al ternat ive minimum tax [ I .R.C. $S

5s(b )  (L )  ,  s7  (a )  l .

C. That sectLon 622(b) of the Tax Law def lnes State i tems of tax preference

to mean Federal  i tens of tax preference (the same def ini t ion appl ied pr ior to

January 1, 1982) .  No dist inct ion is made between i tems of tax preference under

the rradd-onrr minimum tax and ltems of tax preference under the alternative
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minimum tax. The statutory intent is c lear that al l  Federal  i tems of tax

preference becone State i tems of tax preference. The change enacted by Chapter

103 of the Laws of 1981 nerely amended the method of conputing the capltal

gains deduct ion, i t  d ld not add or del,ete any l tems of tax preference. Therefote,

pet i t loners t  argument that the capital  gains deduct lon dld not regain status as

an l tem of tax preference unt i l  af ter the law was amended ls without meri t .

D. That sectton 585(b) of the Tax Law provides for the lmposlt lon of a

penalty i f  any part  of  a def ic l-ency is due to negl igence or intent lonal disregard

of the law or rul-es or regulations wlthout intent to defraud. Based on Findlng

of Fact rr3rr ,  pet i t ioners r i lere not negLlgent and no part  of  the def ic iency was

due to negl igence or Lntent ional disregard of the 1aw or rules or regulat ions.

Therefore, the Audit  Divis ion is dlrected to abate the penalty imposed pursuant

to sect ion 685(b) of the Tax Law.

E. That the pet l t ion of Bernard and Patr ic la Goldstein ls granted to the

extent of Conclusion of Law "Dtt ,  ggp, and in al l  other respects denled, and

the Not lce of Def ieiency issued Apri l  7,  1982 is sustained as nodif ied by the

Audit Dl-vision.

DATED: Albany, New York

AUS 0 I 1984
STATE TAX COMMISSION

\\ \'.

.,NJ-


