
STAIE OF I{TW YORK

STATE TAX COXMISSION
- - :

of
llilliam T. & Louise Giannini

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Personal fncone
Tax under Article 22 of. the Tax Law for the Year
L976.

AITIDAVIT OT MAIIII{G

$tate of New York ]
ss .  :

County of Albany ]

David Farchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Comission, that he is over 18 years of age, aod that on the
31st' day of July, 1984, he served the within notice of Decision by certified
mail upon Willian T, & Louise Giannini, the petitioners in the within
proceeding, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Willian T. & Louise Gianniai
4313 Kepler Ave.
Bronx, }{Y 10470

and by depositiag sane enclosed iu a postpaid properly addressed wrapper in a
post office under the exclugive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that tbe said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of tbe petit ioner.

Sworn to before ne this
31st  day of  Ju ly ,  1984.

hori



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

JuIy 31,  L984

Wil l iam T. & Louise Giannini
4313 Kep1er Ave.
Bronx, NY 10470

Dear  Mr .  &  Mrs .  G iann in i :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 & 1312 of the Tax Law, a proceeding in court  to
review an adverse decision by the State Tax Comnission may be inst i tuted only
under Article 78 of the Civil Practice Law and Rules, and must be conmenced in
the Supreme Court of the State of New York, Albany County, within 4 months frorn
the date of this not- ice.

Inquir ies concerning the computat ion of tax
with this decision may be addressed to:

NYS Dept.. Taxation and Finance
law Bureau - l i t igation Unit
Building l l9, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours,

STATE TAX CO},IMISSION

cc:  Taxing Bureau's Representative

due or refund al lowed in accordance



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

WILLIAM T. GIANNINI AND LOUISE GIANNINI

for Redetermlnation of a Deficiency or for
Refund of Personal Income Tax under Articles
22 and. 30 of the Tax Law for the Year L976.

DECISION

Peti t ioners, Wil l iam T. Giannini  and Louise Giannln|,  4313 Kepler Avenue,

Bronx, New York 10470, f i led a pet i t ion for redeterminat lon of a def ic iency or

for refund of New York State personal incone tax under Article 22 of the Tax

Law and New York City personal income tax under Artlcle 30 of the Tax Law for

the  year  1976 (F i1e  No.  34017) .

A snal l  c laims hearing was held before Al len Caplowaith, Hearlng Off icer,

at the off ices of the Stare Tax Commlssion, Two World Trade Center,  New York,

New York, on January 10, 1984 at 1:00 P.M. Pet i t loners appeared pgg se. The

Audit  Divls ion appeared by John P. Dugan, Esq. (Wil l lam Fox, Esq.,  of  counsel) .

ISSUE

Whether pet i t ionerF '  c la im for  refund was t ine ly  f i led.

FINDINGS OF FACT

t .  Wi l l iarn T. Giannlni  and Louise Giannini  (hereinafter pet i t ioners)

tinely filed a joint New York State Income Tax Resident Return (with New York

City Personal Incorne Tax) for the year L976 whereon they erroneously reported

their  total  New York State income taxes wlthheld of $684.00 on the l lne designated

for I 'State Est imated Tax Paid".  The balance due on such return was $1,900.00.

2. On January 25, 1980 the Audit  Divis ion lssued a Not ice and Demand for

Payurent of Income Tax Due to petitioners whereon New York State personal income
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tax of $684.00 was shown as due based on the explanati-on that "Estimated tax

payments and/ot credits do not agree wlth your est imated tax account. t t

3.  Subsequent to receipt of  said not lce and demand, pet i t loners requested

a more detai led explanat ion of the tax due and copies of their  1976 return and

wage and tax statements. Sj-nce a response r i las not received, they then requested

a copy of Mrs. Gianninirs 1976 Wage and Tax Statement from her employer.  Such

request was made to al low pet i t ioners to reconci le the Staters f lgures \ t l th

their own records, which rdere compl-ete except for the lJage and Tax Statement

requested .

4. An M.ay 29, 1980, Mrs. Gianninirs enployer l -ssued her a copy of her

L976 Nage and Tax Statement.

5. On June 11, 1980, pet i t , ioners f i led an amended return for 1976

whereon they filed separately. The balance due, as conputed on said amended

return, was $865.00. In conjunct i -on therewith, pet i t ioners submltted a let ter

wri t ten by the preparer of sald return, wherein i t  was stated that:

"Mr. & Mrs. Giannini have finally obtained the necessary documentation
to complete their  amended I976 tax.

Attached you wi l l  f ind their  amended tax for 1976 which ent i t les
them to a refund.

On the original tax filed they in error combined
incones instead of spl i t t ing then. In addit lon, they
into the State est inated tax column instead of ln the
withheld column.

They paid the $1,900 tax due r^rhen their  l iabi l i ty
due.

both their
p laced $684
Sta te  tax

was only $865

Would you issue them a

6. The refund requested of

York City personal lncome taxes,

their  or iginal  return.

r e f u n d  f o r  $ 1 , 0 3 5 . "

$1,035.00 was for both New York State and New

which petitioners claimed to have overpaid on
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7. On January 5, 1981, the Audit  Divis ion issued a statement to pet i t ioners

wherein they were not i f ied that the not ice and demand was cancel led in ful l .

On the reverse of such statement the followlng explanation appeared:

t tThe assessment has been cancel led, as the $684.00 taxes withheld
were mistakenly included ln the 'State Est inated Tax Paidt l ine.

Ilowever, qre cannot accept your L976 Amended Return, as it was
fl1ed more than three years past the due date of the origLnal 1976
r e t u r n  ( A p r i l  1 5 ,  1 9 7 7 ) . r l

8.  On Aprl l  15, 1981, the Audit  Divis l-on lssued a formal not ice of

disal lowance to pett t ioners advising then that their  refund clalm of $1r035.00

had been disal lowed in ful l .

CONCLUSIONS OF LAW

A. That the personal lncome tax imposed by Articl-e 30 of the Tax Law is,

by lts own terms, tied into and contalns essentiall-y the same provlsions as

Art lc le 22 of the Tax Law. Therefore, in addressing the issues presented

herein, unless otherwise speclf ied, al l  references to part icular sect ions of

Article 22 shalJ- be deemed references (though uncited) to the corresponding

sec t lons  o f  Ar t i c le  30 .

B. That wlth respect to a change of elect ion, in the lnstant case the

change from a joint  return to separate returns, 20 NYCRR 154.4(c),  as ln effect

during the year at lssuer provided, in pert lnent part ,  that:

"llhere the change of electlon results in an overpaSrment of tax,
the return or amended return requlred.. .wl l l  be deemed a claim for
refund for the purposes of sect ion 687 of the Tax Law, but refund
will be allowable only if sueh return or amended return ls fl-led
wi th in  the  t ime prescr ibed by  tha t  sec t i .on . . . . "

C. That sect ion 687(a) of the Tax Law provldes in pert inent part  that:

ttClaim for credit or refund of an overpayment of incone tax
shall be flled by the taxpayer within three years from the tirne the
return was filed or two years from the time the tax was paid, whichever
o f  s u c h  p e r i o d s  e x p i r e s  t h e  l a t e r . . . . "
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D. That sect ion 687(e) of the Tax Law provides in pert inent part  that:

rrNo credit  or refund sha1l be al lowed or made.. .af ter the
expirat ion of the appl icable period of l lmitat ion specif ied ln this
art lc le,  unless a cl-aim for credit  or refund ls f i led by the
taxpayer within sueh period."

E. That pet i t ionersr claim for refund (anended return) was f l1ed more

than three years fron the t ime the or iginal  return was f i led. Accordingly,

since such claim was untlmely filed, a refund based on such claim cannot be

al lowed.

F. That  the pet i t ion of

denied and the fornal notice

sus ta lned .

DATED: Albany, New York

JUL 31 1984

Willian T. Giannlni and Louise Glanninl is

of disal lowance issued Aprl l  15, 1981 ls

STATE TAX CO}O{ISSION

..-&dJ-u&CD&*
PRESIDENT


