
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Anthony Giampaolo

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal fncome
Tax under Art ic le 22 of the Tax law for the Year
7977 .

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
18th day of January, 1984.

AFTIDAVIT OF MAITING

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

Authorized to administer oaths

State of New York ]
ss . :

County of Albany i

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
18th day of January, 1984, he served the wiLhin notice of Decision by cert i f ied
mail upon Anthony Giampaolo, the petit ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid v/rapper addressed
as  fo l l ows :

Anthony Giampaolo
708 Timber Creek
lindenwold, NJ 08021

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

pursuant to ax
'ect ion



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January 18, 7984

Anthony Giampaolo
708 Timber Creek
Lindenwold, NJ 08021

Dear  Mr .  G iampao lo :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to secLion(s) 690 of the Tax Law, a proceeding in court  to review an
adverse decision by the State Tax Comrnission may be inst i tuted only under
Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
lar+r Bureau - l i t igat ion Unit
Bui lding / /9,  State Campus
Albany, New York 12227
Phone / l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc :  Tax ing  Bureau 's  Representa t ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

AI{THONY GIAMPAOLO

for Redetermlnat ion of a Def ic iency or for
Refund of Personal Income Tax under ArtLcLe 22
of the Tax Law for the Year L977.

DECISION

Petltioner, Anthony Giampaolo, 708 Tirnber Creek, Li-ndenwold, New Jersey

08021, f l led a pet i t ion for redeterminat lon of a def ic iency or for refund of

personal lncome tax under Article 22 of the Tax Law for the yeat L977 (Fi1e No.

34ss4) .

A snall claims hearlng was held before Al-l-en Caplowaith, Hearing Officer,

at the offices of the St,ate Tax Cornrnission, Two World Trade Center, New York,

New York, on May 11, 1983 at 9:15 A.M. Pet i t loner appeared pro se. The Audlt

Divis ion appeared by John P. Dugan, Esq. (Paul Lefebvre, Esq.,  of  counsel) .

ISSUE

I{hether petitioner effected a change of domicile from New York State to

Pennsylvania during the lat ter part  of  1977.

FINDINGS OF FACT

1. Anthony Giampaolo (hereinafter petltloner) and hls wife, Ilelene

Giampaolo, timely flled a New York State Income Tax Resident Return for the

year L977 under fll lng status ttmarried ftling separately on one returnrr. 0n

such return there nas no indication that petitioner had effected a change of

dornici le;  however,  his salary report ,ed for New York State purposes of $21,101.00

was less than that reported for Federal-  purposes of $29r355.00.
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2. 0n January 16, 1981, pet i t loner submltted a let ter to the Audit

Divls ion wherein he explained the $8,254.00 discrepancy in salary reported for

New York State purposes as fol lows:

I'The last three (3) nonths of 1977, Mr. Gianpaol-o was employed
in and a resident of Pennsylvania. Therefore, his portion of the New
York State income was adjusted accordingly."

3. On Aprl l  3,  1981, the Audit  Divls ion lssued a Statement of Audit

Changes to pet i t ioner whereln his taxable lncome was increased by $8r254.00.

Sald adjustment was made based on the explanatLon incorporated therein as

fo l lows:

"As you flled as a fulL year resident of New York, all income is
reportable to New York regardless of the source.

Informari-on submitted ln Mrs. Gianpaolo'"1 l - .aa",  of  Januarl  L6,
1981 does not indicate a change of resi .dence lras effected in 1977' as
a permanent residence nas stil l malntained ln New York State.tt

Accordlngly,  a Not ice of Def ic l-ency rras issued against pet i t ioner on

Apri l  13, 1981 assert ing addit lonal personal income tax of $744.15, plus

i n t e r e s t  o f  $ 1 8 8 . 2 1 ,  f o x  a  t o t a l  d u e  o f  $ 9 3 2 . 3 6 .

4. Pr ior to September, L977 pet i t ioner,  a l i fe-Iong New York resident,

resided with his wife and two chlldren ln a home owned jointly by hin and his

wife, located at 7 Georgi-a Street,  Hi"cksvi l -1e, New York 11801.

5. In August,  L977 pet i t ioner r i las f i rst  not i f ied by his enployer,  General

Electr lc Company (t 'G.E.rr) ,  that he was being promoted and transferred to i ts

Phi ladelphia, Pennsylvania off ice.

6. On September 6, 1977, pet i t ioner lef t  New York. During the balance of

September he stayed at a motel  in New Jersey. During most of October,  L977 he

stayed at the home of a friend in Media, Pennsylvania.

I  
s " id  le t te r

as lndicated in
was actually authored

Ehe Statement of Audit
by the pet i t ioner herein, not Mrs. Glampaolo,
Changes.
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7. On October 18, L977, pet i t ioner secured an apartment located at 340

Media Statlon Road, Media, Pennsylvania. Said apartment, which he occupied

pursuant to a three (3) year lease effect ive November 1, L977' consisted of a

living room, bedroom, dining room, kitchen, den and patlo.

8. Pursuant to a G.E. enployee status form, the effect lve date of pet l -

t ionerrs promotlon and transfer to Phi ladelphia was October 17'  1977.

9. On an Empl-oyeers Tax Withholding Cert l f icate prepared by pet i t ioner on

October 27, L977, he reported that he was a resident of Pennsylvanla effect lve

November  1 ,  1977.

10. Due to marltal- problems at the time of petitl-onerrs removal fron New

York, his wife and children remained and continued reslding at the Hicksville

home. A formal separation agreement \ilas entered into during 1978 and petltioner

and his wife were subsequently divorced in 1980.

11. Although petitioner terminated residing at the lllcksville house, he

contlnued to pay the expenses at,tributable to lts malntenance. Hls declsion

not to sell the house was based upon hls obligation and desire to provlde a

good environment for his chlldren and the fact that he belLeved the house

represented a good investment.

L2, On pet l t ionerts move to Pennsylvania, hls personal ef fects,  lnclusive

of his automobile, \rere removed from the HicksviLle house. Hls automobile ltas

sold short ly thereafter s ince G.E. provided hln with a company car.

f3.  Pet i t ioner obtained a Pennsylvanla dr iver 's l lcense ln or about

Januaryr  1978.

L4. Petitloner averred that his transfer to Phlladelphia was of a permanent

nature and that his intention on moving to Pennsylvania was to remain there

pernanently.
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15. During November and December L977r petitioner uade several purchases

of furni ture for hls Media Stat ion Road apartment.

L6. On hls move to Pennsylvanla, petitioner termlnated hls New York bank

accounts and opened accounts i.n Pennsylvanla.

17. Petitloner filed a 1977 CosmonweaLth of Pennsylvania Indlvidual Incone

Tax Return as a resident of said state.

18. Petitioner remained in Pennsylvania until- Novenber, 1980, at whlch

tlne he moved to a condominium ln Lindenwold, New Jersey.

19. Petitloner spent approxlmately eight (8) weekend days in New York

during November and Decemb ex L977 for the purpose of visitlng his children.

20. Durlng the period November, L977 to December 31, 1917, petltloner had

no New York State income.

CONCLUSIONS OF LAW

A. That dornicile, ln general, is the place which an indlvidual intends to

be his pernanent horne -- the place to whlch he intends to return whenever he

may be absent [20 NYCRR 102.2(d)(I) ] .  A domicl le once establ ished cont lnues

until the person in question moves to a new location with the bona fide Lntention

of naking his f ixed and permanent home there [20 NYCRR L02.2(d)(2)] .

B. That pet i t ioner has sustained his burden of proof,  required pursuant

to section 689(e) of the Tax Law, to show that he changed his doniclle from New

York State to Pennsylvania on November l ,  1977. Accordingly,  pet i t ionerts 1977

New York State personal income tax liabiJ-ity ls to be recomputed on the basis

that he was a resj.dent of New York State for the period January 1, L977 to

October 31, L977 and a nonresldent for the remainder of the year (Tax Law

sect ion 654 and 20 NYCRR 148).
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C. That since petitLoner had no income from New York State sources during

the perlod of his nonresidence, he Ls not requlred to flle a nonresident return

f o r  s a i d  p e r i o d  [ 2 0  N Y C R R  1 4 8 . 1 ( b ) ] .

D. That the petition of Anthony Gianpaolo is granted to the extent

provided ln Conclusions of Law ttBtt and ttCtt, gpg, and except as so granted'

said pet i t ion is,  ln al l  other respects, denled.

E. That the Audit Division is hereby dlrected to recompute petltionerts

L977 Li,abllity in accordance with the decision rendered herein.

DATED: Albany, New York

JAN 1 B 1984
STAIE TAX COMMISSION

PRESIDENT


