
STATE 0F NEI{I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Westt  H. Gatchel l

for Redeterminat ion of a Def ic iency or Revision
of a Determination or Refund of Personal Income
Tax under Article 22 of the Tax Law for the Year
L977 .

AFFIDAVIT OF MAIIING

State of New York ]
s s . :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
2nd day of May, 7984, he served the within not ice of Decision by cert i f ied nai l
upon l.lestt H. Gatchell, the petitioner in the within proceeding, by enclosing a
true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Westt  H. Gatchel l
H e a d q u a r t e r s  5  C . S . G .
AFSC
Robins Air  Force Base, GA

and by deposit ing same enclosed
post off ice under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
2nd day  o f  May,  1984.

31098

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York .

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

Authoriz
pursuant

t o a r oaths
to Tax law sect ion 174



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

lTay 2, 798!4

l r testt  H. Gatchel l
H e a d q u a r t e r s  5  C . S . G .
AFSC
Robins  A i r  Force  Base,  GA 31098

Dear  Mr .  Gat .che l l :

Please take not ice of the Decision of the State Tax Corunission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceeding in courL to review an
adverse decision by the State Tax Commission nay be inst i tuted only under
Art ic le 78 of the Civi l  Pract ice law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
law Bureau - Lit igation Unit
Building /19, State Campus
Albany, New York 72227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc: Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i tLon

o f

WESTT H. GATCIIELL

for Redeterminat i .on of a Def ic iency or for
Refund of Personal Income Tax under LttIcLe 22
of the Tax Law for the Year L977.

DECISION

Peti t ioner,  Westt  I l .  Gatchel l ,  Headquarters 5 C.S.G.,  AFSC, Roblns Alr

Force Base, Georgia 31098, f i led a pet i t ion for redeterminat ion of a def ic iency

or for refund of personal income tax under Artlcl-e 22 of the Tax Law for the

year 1977 (Fi1e No. 27453).

A small claims hearing was held before Frank W. Barrie, Hearlng Officer'

at  the off ices of the State Tax Commission, State Campus, Bui l -ding 9, Room 107'

Albany, New York, on Jul-y 21, 1982 at 3:30 P.M. Pet l t ioner appeared pro se.

The Audit  DLvlsion appeared by Paul B. Coburn, Esq. (Harry Kadlsh, Esq. '  of

counsel)  .

ISSUE

I ihether petit loner

York during the taxable

was domicl led in,  and a resident of,  the State of New

yeat  1977.

FINDINGS OF FACT

1. Pet i t ioner,  Westt  I I .  Gatchel l ,  t imely f l led a New York State Income

Tax Resldent Return for 1977. He attached a statement to the return stat lng

that since he did not malntaln an abode Ln New York, nor spent more than thirty

(30) days in the Stat,e of New York during the tax year, he was exempt from

paying state tax.
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2. On November 3, 1978, the Audit  Divis ion issued a Statenent of Audit

Changes against petitioner for the taxable year 1977 showing personal income

tax due of $96.66 plus interest of  $4.56 on the basis that pet l t ioner was

taxable as a resident, of New York since he dld not qualify for a nilitary

exemption. The following explanation was provided:

'rTo claim a mll-itary exeurptlon you must meet all three of the
f ollowing requirements :

1. You must not maintain a permanent place of abode inside New
York State for the ent ire taxable year.

2. You must maintain a pennanent place of abode outslde New
York State for the ent ire taxable year.  Mi l l tary barracks or govern-
ment quarters do not quallfy as a permanent place of abode outside
New York State for the ent ire taxable year.

3. You must not be in New York State more than 30 days for the
ent ire taxable year. t '

3.  On Apri l  10, L979, the Audit  Dlvis ion issued a Not ice of Def ic i .ency

against pet, i t i .oner for tax in the amount of $96.66, plus penalty ar.dlor interest

o f  $ 8 . 0 9 ,  f o r  a  b a l a n c e  d u e  o f  $ 1 0 4 . 7 5 .

4. PetLt ioner was born and raised ln Glens Fal ls,  New York. Pr ior to hl-s

enl lstment in the United States Air  Force, pet l t loner l l -ved with his parents ln

South Glens Fal1s, New York.

5. On September 1, L976, pet i - t ioner went to Texas for t rainlng and

continued his training in Mississlppi. Petitloner received a two-week leave

and was in South Glens Fal ls for Chrlstmas, 1976, and then on January 4, L977,

he went to Altus Ai-r Force Base, Oklahoma.

6. While petitioner r,ras statloned at Altus Air Force Base during the tax

year at l-ssue, he lived in the barracks on the base.

7. Petitioner did not spend more than thirty days in New York durlng

1977 .
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8. Petitioner maintalned a bank account ln New York during the tax year

at issue. However, he had an Oklahona driverfs license during 1977 and dld not

belong to any New York organizat ions in 1977.

CONCLUSIONS OF LAW

A. That 50 USC $574, the Soldlers and Sal lors Civi l  Rel ief  Act,  provLdes'

in part ,  that for purposes of taxat ion by any state:

rr  (A) person sha1l not be deeued to have lost a residence or
domici le in any State.. .solely by reason of being absent therefrom in
compliance with nilitary or naval orders, or to have acqulred a
res idence or  domic l le  ln . . .any  o ther  S ta te . . .so le ly  by  reason o f
be ing ,  so  absent .  r r

B. That a domici le once establ ished cont lnues unt l l  the person in quest lon

moves to a nen location with the bona fide intention of uraking his fixed and

permanent home there. Pursuanr to 20 NYCRR $102.2(d)(2), t  ro change of domici le

results from a removal to a new location if the intention Ls to remaln there

only for a l in i ted t ime. Pet i t ioner has fai led to prove a change in his

domi-cile from New York to Oklahoma. The move to Oklahoma was occasioned as

the result  of  a ur i l l tary assignment.  There are no countervai l ing factors to

indlcate that petitioner had any definlte plan for remalning permanently in

Oklahona. Thus, the presumption establ ished by the Soldiers and Sal lors Civi l

Rel ief  Act must stand. Accordingly,  pet l t ioner was domicLled in New York

during the taxable year at issue.

C. That pursuant to 20 NYCRR $102.2(b) any person donlci led in New York

is a resident for income tax purposes for a specif lc taxable yeat,  unless for

that year he sat isf les al l  three of the fol l -owlng reguirements: ( f )  he maintalns

no permanent place of abode in this State during such year,  (2) he maintains a

Regulat ions cl" ted are those effect lve for the taxable year 1977.
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permanent place of abode elsewhere durLng such entire year, and (3) he spends

ln the aggregate not more than 30 days of the taxable year ln thls State.

Pet i t , ioner resided in a mi l i tary barracks throughout L977. He was single

during the taxable year ln question. Such accomodations are presumed to be

temporary in nature, unless the presunption ls rebutted by the presentatlon of

signiflcant factors tending to lndicate that the accomodations had indlcia of

"permanencyr', or that petLtioner reasonably regarded such accomodations as a

ttpermanent residencerf. In the total absence of any indicla of permanency here,

pet i t lonerts accomodatlons in ni l i tary barracks did not const i tute t ta dwel l ing

pJ-ace permanently maintained by the taxpayer. . ." .  20 NYCRR Sect ion I02.2(e).

Therefore, he was a New York resident for income tax purposes for the taxable

yeat at issue.

D. That the pet i t ion of Westt  H. Gatchel- l  ls denied and the Not ice of

Def ic lency dated Apri l  10, 1979 ls sustalned, together with such addlt lonal

interest which ls l-awfulLy owlng.

DATED: Albany, New York STATE TAX COMMISSION

F{AY n 2 1984
PRESIDENT


