
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Es ta te  o f  Pau l  V .  Gar t land

for Redeterminat ion of a Def ic iency or for Refund
of NYS Personal Income Tax under Art ic le 22 of the
Tax law and NYC Nonresident Earnings Tax under
Chapter 46, Ti t le U of the Administrat ive Code of
the City of New York for the Years 1977 through
L 9 7 9 .

That deponent furlher says
herein and that the address set.
of  the pet i t ioner.

Sworn to before me this
5 th  day  o f  October ,  1984.

AFFIDAVIT OF MAITING

that the said addressee is the pet i t ioner
forth on said r4rrapper is the last known address

{>'-.'''') "

State of New York l

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
5th day of 0ct.ober,  1984, he served the within not ice of Decision by cert i f ied
mai l  upon Estate of Paul V. Gart land the pet i t ioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Estate of Paul V. Gart land
c/o James M. Gart land, Executor
Gart land & Mintz /  20 N. Main Street
NorwaIk, CT 06854

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

pursuant to Tax



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

0ctober  5,  7984

Estate of  Paul  V.  Gar t land
c/o James M. Gartland, Executor
Gartland & Mintz I 20 N. Main Street
Norwalk, CT 06854

Dear  Mr .  Gar t land:

Please take not ice of the Decision of the St.ate Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 & 1312 of the Tax Law, a proceeding in court  t .o
review an adverse decision by the State Tax Commission may be inst i tuted only
under Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 rnonths from
the da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept. Taxation and Finance
law Bureau - l i t igation Unit
Building //9, State Campus
Albany, New York 72227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COUMISSION

cc :  Tax ing  Bureauts  Representa t ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f
:

ESTATE OF PAUL V. GARTLAND

for  Redeterminat ion of  a Def ic iency or  for
Refund of New York State Personal Income Tax :
under Article 22 of the Tax Law and New York
City Nonresident Earnings Tax under Chapter 46, :
T i t le  U of  the Adnin is t rat ive Code of  the Ci ty
of  New York for  the Years 1977 through 1979.  :

DECISION

Pet i t ioner ,  Es ta te  o f  Pau l  V .  Gar t land,  c /o  James M.  Gar t laodr l  E* " "u to r ,

Gart land and Mintz,  Esqs.,  20 North Main Street,  Suite 210, South Norwalk '

Connect icut 06854, f i led a pet i t ion for redeterminat ion of a def ic iency or for

refund of New York State personal income tax under Article 22 of the Tax Law

and New York City nonresident earnings tax under Chapter 46, Ti tLe U of the

Adninistrative Code of the City of New York for the years L977 through 1979

(F i le  Nos.  33405 and 33559) .

A fornal hearing was held before Frank W. Barr ie,  Hearing Off icer '  at  the

off ices of the State Tax Comnisslon, Two World Trade Center,  New York, New

York, on February 7, 1984 at 10:45 A. l" t . ,  wi th al l  addit ional evidence to be

submi t ted  by  March  7 ,  1984 and a l l  b r ie fs  by  Apr iL  27 ,  1984.  Pet i t ioner

appeared by i ts executor,  James M. Gart land, Esq. The Audit  Divis ion appeared

by John P. Dugan, Esq. (Deborah Dr^ryer,  Esq.,  of  counsel) .

Î  
The pet i t ion was made by James M. Gart land,  Executor ,  who a lso appeared

at  the hear ing herein on behal f  o f  the pet i t ioner .  However,  the stat ionery of
James M. Gart land,  who is  an at torney l icensed to pract ice in  Connect icut '  is
in  the name of  James L.  Gart land.  Except  for  the n iddle in i t ia lsr  the s ignatures
of James M. Gartland and James L. Gartland are the same. The record is unclear
concerning th is  d iscrepancy in  n iddle in i t ia ls .
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ISSUE

Whether the wage income and commisslon income of Paul V. Gartland, a

nonresident,  were properly al located to New York State/City.

FINDINGS OF FACT

1. On November 5, 1980, the Audit  Divis ion issued t l ro statements of audlt

changes against peci t ioner,  Estate of Paul V. Gart land, al leglng addit ional New

Y o r k  p e r s o n a l  i n c o m e  t a x  d u e  o f  $ 7 4 2 . 7 6 ,  $ L , 7 5 2 . 1 0  a n d  $ 3 , 7 5 0 . 1 1  f o r  L 9 7 7 ,  1 9 7 8

and 1979, respectlvely, and additional New York City nonresident earnings tax

d u e  o f  $ 2 6 . 2 1 ,  $ 9 8 . 2 7  a n d  $ 2 0 7 . 9 8  f o r  1 9 7 7 ,  1 9 7 8  a n d  L 9 7 9 ,  r e s p e c t i v e l y .

Interest charges were imposed on the amounts alleged due. The Audlt Division

provided the following explanation for the taxes alleged due for L977 and L9782

"Commissions earned are allocable to New York State on
the same basis as wages earned.t t

For L979, the fol lowing explanat ion was provided:

"Since the taxpayer performed services part ly within
and partly without New York State and New York City for the
three years inrnediately preceedLng L979, total income for
1979 is based on hls proportionate axoount of wages and
cornmissions earned since they are from New York sources.rr

2. On January 9, 1981, the Audit  Divls ion issued two not ices of def ic lency

aga ins t  pe t i t ioner  a l leg ing  add i t iona l  tax  due o f  $2r619.34  p lus  in te res t  fo r

1977 and 1978 and $3 ,958.09  p lus  in te res t  fo r  L979.

3. Paul V. and Jane M. Gart land joint ly f i led New York State lncome tax

nonresident returns for each of the years at issue. In 1977 '  they reported

t 'wages, salar ies, t tps and other employee compensat iontt  for Mr. Gart land from

J & I I  Equ i ty  Corpora t ion  o f  $52,706.94 ,  o f  wh ich  $4 I ,754.85  was a l loca ted  to

New York State/City.  They al located the wages to New York State/CLty by

applying a fract ion, the numerator of which was 183, the days Paul V. Gart land

worked i-n New York State/City,  and the denominator of which was 23Ir the total
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days Paul V. Gart land worked in 1977, against Mr. Gart landts wages of $52 '706.94.

In 1977, l {r .  Gart land and his wife also reported "other income" of $7 1352.97.

None of such frother income'r was al located to New York State/CLty. The Audit

Divis ion al located such rrother income" to New York State/City at the same rate

that the rdages were al located.

In 1978, the Gart lands reported rrwages, salar iese t lps and other

employee compensat ionrr for Mr. Gart land from J & H Equity Corporat ion of

$64,L62.61 ,  o f  wh ich  $49,580.18  was a l loca ted  to  New York  S ta te /CLty .  They

al located the wages to New York State/CLty by applying a fract ion, the numerator

of which was 170, the days Paul V. Gart land worked in New York State/City,  and

the denominator of which was 220, the total days Paul V. Gartland worked in

1978,  aga ins t  Mr .  Gar t landts  wages o f  $64,L62.6 I .  For  1978,  I 'o ther  income' r  o f

$281260.82 was also reported by the Gart lands, none of which was al located to

New York State/City.  The Audit  Divis ion al located such rrother income" to New

York State/City at the same rate that the r ,rages were al located.

In  1979,  the  Gar t lands  repor ted  t twages,  sa la r ies ,  t ips ,  e tc . r f  fo r

Mr .  Gar t land f rom Johnson & H igg ins  o f  $2 f ,153.90  andr ro ther  income"  o f  $52 '2L2.83 .

No port i .on of Mr. Gart landts wages or rrother incomett  was al located to New York

State/City.  Rather,  the Gart lands clai-med a refund of $1,I I2.40 for New York

State/City taxes withheld by Johnson & Higgins. The Audit  Divis ion al located

such wages and rrother incomett to New York State/City at a rate which was the

average of the al locat i-on rates for the three years imrnediately precedlng 1979.

4. Paul V. Gartland was employed by the insurance brokerage house'

Johnson & Higgins, located at 95 Wa1l Street,  Nerf ,  York City,  New York, as a

senior vice-president for approximately twenty-six years. He was also president

of J & H Equity Corporation, a wholly-owned subsidiary of Johnson & Higgins,
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which aecording to James M. Gartland, Paul V. Gartlandfs son, rrwas involved

with nutual funding and equity funding of some type". James M. Gartland

test i f ied that he had no personal knowledge concerning the sources of his

fatherrs connission income. He test i f ied as fol lows:

"(T)hq salary was paid by Johnson & Higgins, to the best of  ny
knowledge. '  The comrnissions were paid, I  bel ieve, by an agency owned
by I"1r. Shapiro in connection with outside work that was done on
behalf  of  Mr. Shapirots agency. I  qui te honest ly am not --  I  donrt
have full knowledge as to the business arrangement.rl

5. Paul V. Gartland died on Nlaxctr 26, L979. He did not perform any work

in New York State/City during 1979 because he was physical ly unable to conmute

fron his home in Connect icut to his New York Clty off ice to work.

6. Pet i t ionerrs representat ive rdas granted up to one month after the

hearing held herein to submit additional evidence which would show the source

of Paul V. Gart landrs commission income. Such evidence was never submitted.

CONCLUSIONS OF LAW

A. That pursuant to sect ion 632 of.  the Tax Law and sect ion U46-2.0 of the

Adnj-nistrative Code of the Clty of New York, a nonresident of New York State/City

must pay taxes on net income derived from or connected with New York State/CLty

sources .

B. That rra nonresident who performs servlces i-n New York or has an office

in New York is allowed to avoid New York State tax liability for services

performed outside the State only l f  they are performed of necessity in the

service of the employer 'r .  Matter of  Speno v. Gal lman, 35 N.Y.2d 2561 259.

?- 
In fact ,  according to the lJ-2 forms at tached to the tax returns of  Paul  V.

and Jane Gartland, Mr. Gartlandts wages for L977 and. L978 were from J & II
Equity Corporation and his wages for 7979 lrere from Johnson & Hlggins. J & H
Equity Corporation and Johnson & Higglns share the same address, 95 lJall
St reet ,  New York Ci ty ,  New York 10005.
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C. That Paul V. Gart land, who had an off ice in New York ClLy during L979'

performed services outside New York because of personal i l lness and not of

necessity in the service of his employer.  Therefore, hls wage income and

commission income received during L979 was properly subject to the New York

Sta te /C i ty  taxes  a t  i ssue.

D. That pet i t ioner has not shouldered i ts burden of proof under sect ion

689(e) of the Tax Law and sect ion U46-39.0(e) of the Adninistrat ive Code of the

City of New York to show that the cormission income of Paul V. Gartland during

al l  of  the years at issue is not al locable to New York State/City at the same

rate that his wages are al locable. Furthermore, the Audit  Divis ion acted

reasonably in using an average of the al locat ion rate for the three years

imrnediately preceding L979 to determine the amount of Paul V. Gartlandrs wages

and coumissions for L979 to be allocated to New York.

E. That the pet i t ion of the Estate of Paul V. Gart land ls denied.

DATED: Albany, New York STATE TAX COMMISSION

OcT 0 5 1984 <*dt,;Cp,ot&t*
PRESIDENT


