
STATE OF NEW YORK

STATE TAX COI{MISSION

fn the Matter of the Pet i t ion
o f

Wil l iam J. & Ingeborg Gardner

for Redeterminat ion of a Def ic iency or for Refund
of Personal Income Tax under Art ic le 22 of the Tax
Law and New York City Personal Income Tax under
Chapter 46, TiLLe T of the Administrat ive Code of
the City of New York for the Year 1977,

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
14th day of December, 1984.

State of New York J
s s .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Conmissi-on, that he is over 18 years of age, and that on the
14th day of December, 1984, he served the within not ice of Decision by
cert i f ied mai l  upon t{ i l l iam J. & Ingeborg Gardner,  the pet i t ioner in the
within proceedinS, bY enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Wil l iam J. & Ingeborg Gardner
149 Marine Ave.
Brooklyn, NY 11209

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

AFFIDAVIT OF T,IAIIING

that the said addressee is the pet i t ioner
forth on said lrrapper is the last known address

ister oaths
sect ion 174pursuant to Tax Law
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December 14, 7984

Wil l iam J. & Ingeborg Gardner
749 lTarine Ave.
Brooklyn, NY 112A9

Dear  Mr .  &  Mrs .  Gardner :

Please take not ice of the Decision of the State Tax Cornrnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 & 1312 of the Tax Law, a proceeding in court  to
review an adverse decision by the State Tax Comnission may be inst i tuted only
under Art ic le 78 of the Civi l  Pract ice law and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

fnguiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Li t igat ion Unit
Building /19, State Campus
Albany, New York 12227
Phone t l  (518) 457-2070

Very truly yours,

STATE TAX COUI{ISSION

cc: Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

WILLIAM J. GARDNER AND INGEBORG GARDNER

for  Redetermlnat ion of  a Def ic iency or  for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
Clty Personal Incone Tax under Chapter 46,
Title T of the Administrative Code of the City
of  New York for  the Year 1977.

DECISION

Peti t ioners, I { i l l iam J. Gardner and Ingeborg Gardner,  149 Marine Avenue,

Brooklyn, New York I I209, f i led a pet i t ion for redeterminat ion of a def ic iency

or for refund of New York State personal lncome tax under Article 22 of the Tax

Law and New York City personal income tax under Chapter 46, Tltle T of the

Adninistrative Code of the City of New York for the year 1977 (Flle No. 36692).

A small claims hearlng was held before A1len Caplowaith, Hearing Officer'

at the offices of the St,ate 1il( f,emrnission, 1\ro World Trade Center, New York,

New York, on February 10, 1984 at 2245 P.14.,  with al l  br iefs to be subnit ted by

March 10, 1984. Pet i t ioner Wil1lan J.  Gardner appeared pro se. The Audit

Divis lon appeared by John P. Dugan, Esq. (Wil l lan Fox, Esq.,  of  counsel) .

ISSUES

I. Whether pet i t ioners f i led a New York State personal income tax return

fo r  the  year  L977.

I I .  Whether,  and i f  so to what extent,  New York State and City personal

income taxes were withheld frour petltioner l,Ii l l ian J. Gardnerrs wages durlng

the  year  L977.
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FINDINGS OF FACT

1. On Septenber 11, 1980 the Audit  Di-vis ion issued a Statement of Audit

Changes to pet i t ioners, Wil l ian J.  and Ingeborg Gardner,  whereln their  1977 New

York State and City personal income tax liabilities r^/ere computed based on

federal information slnce there was no record of petitioners having filed a New

York return for said year.  In such computat lon no credit  was given for New

York State or City personal income taxes withheld.

2. Based on said Statement of Audit  Changes, a Not ice of Def ic iency was

issued against pet i t ioners on July 23, 1981 assert ing New York State personal

income tax of $840.83, New York Clty personal income tax of $314.82'  penalt ies

l l
o f  $ 7 2 3 . 0 9 ^  a n d  i n t e r e s t  o f  $ 8 6 . 8 5 ' f o r  a  t o t a l  d u e  o f  $ 1 , 9 6 5 . 5 9 .  S a l d  p e n a l t i e s

rdere asserted for New York State purposes pursuant to sect ions 685(a) (1) and

685(a) (2) of  the Tax Law for fai lure to f i le the return at Lssue and fai lure to

pay the tax determined to be due, respect lvely.  For New York City purPoses

sa id  pena l t ies  r i le re  asser ted  pursuant  to  sec t ions  T46- f85 .0(a) (1 )  and T46-185.0(a) (2 )

of the Adninistrat lve Code of the Citv of New York for ident ical  reasons.

3. Wil l ian J.  Gardner contended that he had f i led a New York State

personal income tax return for 1977, however,  no evidence rf ,as introduced to

support  such content ion.

4. Durlng L977 l"Ir. Gardner hras a civilian enployee of the United States

Department of the Arny. His work locatlon was Fort HamLlton in Brooklyn' New

York. He argued that he should be given credit  for the New York State and City

personal income taxes r^r i thheld fron his compensat ion during 1977.

I  
P"r," l t ies as reported on the Not ice of Def ic iency rrere overstated whi le

interest as reported was understated. However,  the total  of  penalt les and
in te res t  i s  cor rec t .
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5. 0n several occasions prior to this hearing the Audit Division had

requested that Mr. Gardner subnit a copy of his 1977 Wage and Tax Statement so

that credlt  could be given for any State and City taxes withheld during said

year.  Mr. Gardner claimed that he made an attempt to secure a coPy but such

attempt proved unsuccessful .  Al though he was granted suff ic ient t ime subsequent

to this heari-ng to secure and submit a L977 Wage and Tax Statement or sinilar

official document providing the \dithholding infornation necessary, he failed to

do so .

6. Pet i t ioners f i led a New York State return for 1980 whereon they

computed a State and City refund due of $313.00. Said refund due was appl ied

against the New York Clty port ion of the def ic lency on August 4, 1981' with

Aprl l  15r 1981 entered as the payment date.

CONCLUSIONS OF LAW

A. That pet i t ioners have fai led to sustaln their  burden of proof,  imposed

by sect ion 689(e) of the Tax Law and sect ion T46-189.0(e) of the AdninLstrat ive

Code of the City of New York, to show that they f i led a New York State return

fox 1977 or to show that New York State and City taxes were withheld fron

pet i t ioner Wil l ian J.  Gardner 's compensat ion durlng L977. Accordingly,  i t  must

be held that pet i t ioners have fai led to f i le a New York State personal lncome

tax return for the year 1977. Furthermore, no credit  is al lowable for New York

State or New York City taxes withheld during 1977.

B.  That  the  tax  de f ic iency  asser ted  o f  $1 , I55 .65  ls  reduced to  $842.65

based on  the  app l ica t ion  o f  pe t i t ioners r  1980 repor ted  re fund o f  $313.00  to  the

deficiency at issue herein.
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C.  That  the pet i t ion of  Wi l l ian J.  Gardner and Ingeborg Gardner is

granted to the extent provided in Conclusion of Law rrBrr, 
-ggg., and excePt as

so  g ran ted ,  sa id  pe t i t i on  i s ,  i n  a l l  o the r  respec ts ,  den ied .

D.  That  the Audl t  Dlv is ion ls  hereby d i rected to adjust  the Not ice of

Def ic i -ency issued July  23,  1981 to be conslstent  wi th the decis ion rendered

herei .n.

DATED: Albany, New York STATE TAX COM}IISSION

DEC 14 1984
PRESIDENT


