
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matt .er of  the Pet i t ion
o f

Edward & Nesta Gal las

for Redeterminat ion of a Def ic iency or for Refund
of New York State Personal Income Tax under Art ic le
22 of the Tax law and New York City Nonresident
Earnings Tax under Chapter 46, TitLe U of the
Administrat ive Code of the Citv of New York for
the Year 1978.

AFFIDAVIT OF MAIIING

State of New York ]
s s .  :

County of A1bany )

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
21st day of September, 1984, he served the within not ice of Decision by
cert i f ied mai l  upon Nei l  E. El lenoff ,  the representat ive of the pet i t ioners in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Ne i l  E .  E l lenof f
El lenoff ,  Koizim & Goldin
5 9  E a s t  5 4  S t .
New York, NY 10022

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
21s t  day  o f  September ,  1984.

pursuant
ster oaths
sect ion 174
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that the said addressee is the pet i t ioner
forth on said rdrapper is the last known address

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
21st day of September, 1984, he served the within not ice oi  Decision by
cert i f ied mai l  upon Edward & Nesta Gal las, the pet i t ioners in the within
proceeding, bY enclosing a true copy thereof in a securely sealed postpaid
vr rapper  addressed as  fo l lows:

Edward & Nesta Gallas
Box 450
Pt .  P leasant ,  PA 18950

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
21s t  day  o f  September ,  1984.

is te r  oa Suthorized
pursuant to Law sect ion 174



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

September 21, 7984

Edward & Nesta Gallas
Box 450
Pt .  P leasant ,  PA 18950

D e a r  M r .  &  M r s .  G a l l a s :

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 & 1312 of the Tax Law and Chapter 46, Ti t le U of
the Administrat ive Code of the City of New York, a proceeding in court  to
review an adverse decision by the State Tax Comnission may be inst i tuted only
under Art ic le 78 of the Civi l  Pract ice traw and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquir ies concerning the comput.at ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed t .o :

NYS Dept. Taxation and Finance
Law Bureau - Lit igation Unit
Building /19, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representat ive
Nei I  E.  E l lenof f
E l lenof f ,  Koiz im & Gold in
59  Eas t  54  S t .
New York, Nf 10022
Taxing Bureaut s Representative



STATE OF NEL' YORK

STATE TAx COMMISSION

In the Matter of the Pet i t ion

o f

EDWARD GAI,IAS AND NESTA GAII,AS

for Redeterminat ion of a Def ic iency or for
Refund of New York State Personal fncome Tax
under Article 22 of the Tax law and New York
City Nonresident Earnings Tax under Chapter 46,
Tit.le U of the Administrative Code of the Citv
of New York for the Year 7978.

DECISION

Peti t ioners, Edward Gal las and Nesta Gal las, Box 450, Point Pleasant,

Pennsylvania 18950, f i led a pet i t ion for redeterminat ion of a def ic iency or for

refund of New York State personal income tax under Art ic le 22 of the Tax law

and New York City nonresident earnings tax under Chapter 46, TitTe U of the

Administrat ive Code of the City of New York for the year 1978 (Fi fe No. 47420).

A srnal l  c laims hearing was held before Al len Caplowaith, Hearing 0ff icer,

at the off ices of the State Tax Cormnission, Two World Trade Center,  New York,

New York ,  on  December  16 ,  1983 aL  9 :15  A.M.  Pet i t ioner  Nesta  Ga l las  appeared

with NeiI  E. El lenoff .  The Audit  Divis ion appeared by John P. Dugan, Esq.

( A n g e l o  S c o p e l l i t o ,  E s q . ,  o f  c o u n s e t ) .

ISSUE

I r lhether pet i t ioner NesLa Gal1as is properly ent i t led to

of the income derived from her New York employer, during the

she was on a " leave of absencetf .  Lo sources without the State

York .

a l loca te  a  por t ion

period in which

and City of New
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FINDINGS OF FACT

1. Pet i t ioners, Edward Gal las and Nesta Gal las, t imely f i led a New York

State Personal Income Tax Nonresident Return for the year 1978 under f i l ing

status "marr ied f i l ing separately on one return".  0n such return, each pet i t ioner

al located their  respect ive salary incomes to sources within and without the

State of New York. Addit ional ly,  each pet i t ioner f i led a separate New York

City nonresident earnings tax return for 1978 whereon they simi lar ly al located

their  respect ive incomes to sources within and without the City of New York.

2. 0n March 31, 1980, the Audit  Divis ion issued a Statement of Audit

Changes to pet i t ioners wherein, based on information submitted, adjustments

were  made to  each pe t i t ioner 's  c la imed a l loca t ion .  The ad jus tments  to  Mr .  Ga l las '

c laimed al locat ion were mainly with respect to the character izat ion of certain

days as non-working days. The adjustments to Mrs. Gal las'  c lained al locat ion

were with respect to the shi f t  in character on her al locat ion schedule of

numerous days from "days worked outside New York SLatefi to "days worked in NY

Sta ter ' .  Iden t ica l  ad jus tments  were  made to  Mrs .  GaI las '  c la imed a l loca t ion  fo r

New York City purposes. Accordingly,  a Not ice of Def ic iency was issued on

July 9, 1980 assert ing addit ional New York State and New York City personal

i n c o m e  t a x  o f  $ 7 7 5 . 8 7 ,  p l u s  i n t e r e s t  o f  $ 7 9 . 8 2 ,  f o r  a  t o t a l  o f  9 8 5 5 . 6 9 .  T h e

total  tax asserted of $775.87 was broken down on the Statement of Audit  Changes

as  fo l lows:

New York State {ew York City

$  62 .46
(22s .e3)

Total Tax Asserted

Petit ioner Edward Gallas

New York City returns.

Husband
I./ife

$1,227  .71
(288.37)

TotaI

$1  , 290 .  17
(s  14 .  30 )

L_JI5-!Z

3.

State and

conceded the adjustments

Accordingly,  only those

made to his New York

adjustnents made to



-3 -

Nesta GaI las '  c la imed a l locat ion remain at  issue here in.

4. The al location clairned by Nesta Gallas (hereinafter petit ioner) for

New York Sat.e purposes was as fol lows:

Wages ,  sa la r i es ,  t i ps ,  e t c .  ( t o  be  a l l oca ted )  $17 ,790 .00
Total days in year 365
Total nonworking days 115
Tot.al days worked in year m
Days worked outside New York State 202
Days worked in New York State 

-4

New York State amount 48 x 917,790.00 = $_3,_416-00zsD
An ident ical  al locat ion was claimed by pet i t ioner for New York City purposes.

5 .  Pet i t ioner 's  New York  S ta te  a l loca t ion ,  as  ad jus ted  by  the  Aud i t

D iv is ion ,  was  as  fo l lows:

W a g e s ,  s a l a r i e s ,  t i p s ,  e t c .  ( t o  b e  a l l o c a t e d )  $ 7 7 , 4 9 0 . 3 8
Total days in year 365
Total nonworking days 174
Total  days worked in year m
Days worked outside New York State 48
Days worked in New York State m

New York State amount 203 x $17,490.381 = $f4,145--61m
An ident ical  adjusted al locat ion l ras computed by the Audit  Divis ion for New

York  C i ty  purposes .

6. Pet i t ioner was employed as an associate dean for graduate studies at

John Jay Col lege of Criminal Just ice, The City Universi ty of New York (" the

c o I l e g e " ) .

7 ,  0n September 1, 1977 ,  the pet i t ioner was granted a one year leave of

absence under a fel lowship award. Such leave extended to August 31, 1978. 0n

1 
Th. reduced amount to be allocated, as determined by the Audit Division,

resulted from the exclusion of $300.00 in wages paid by West Virginia Universi ty.
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terminat ion of her leave, she returned to her dut ies at the col lege. The

forty-eight (48) days al lowed by the Audit  Divis ion as "days worked outside New

York State" were with respect to the period September through December, 1978.

8. During her leave of absence, pet i t ioner received half-pay from the

Board of Higher Educat ion.

9. Pet i t ioner is a behavioral  scient ist .  Her f ie ld of study is complex

organizat ions that operate in a pol i t ical  environment in the publ ic.  sector.

10. During pet i t ionerts leave of absence, the research, study and travel

she was engaged in was done pr imari ly through professional associat ions in

which she was act ive and held off ice. Such organizat ions were the American

Society for Publ ic Administrat ion, the Nat ional Associat ion of Schools of the

Pub1ic Affairs Administrat ion, the Nat ional Academy of Publ ic Administrat ion

and the Internat ional Personnel Management Associat ion.

11 .  Much o f  pe t i t ioner rs  research  and s tudy  was done in  her  persona l

residence where she had access to her f i les and a telephone. The balance of

her work done during her leave of absence was done ei ther in hlashington, D.C.,

where the secretar iats of each of the aforestated associat ions were located, or

in states other than New York. She contended that her physical  presence rr 'as

required in Washington, D.C. and the other states since she was a part ic ipant,

speaker ,  organizer or chairperson of var ious sessions, seminars and col loquiurns

relat ing to the research she was engaged in.

L2. Pet i t ioner argued that i t  was necessary Lhat her research and study be

performed outside New York since she had no place within New York State to keep

her f i les and the col lege did not provide her with an off ice during her leave

of  absence.
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13. Pet i t ioner t .esf i f ied that dur ing her leave of absence she v/as not

required, expected or requested to perform services for the col lege.

L4. Regarding such leave of absence, pet i t ionerts employment contract

provided that ' r the appl icant wi l l  cont inue to serve for at  least one year after

expirat. ion of the term of his leave unless this provision is expressly waived

by the Board".  No evidence was submitted to show whether this provision was

app l icab le  o r  wa ived w i th  respec t  to  pe t i t ioner ts  leave.

15. No evidence, documentary or otherwise, was subrni t ted to show whether,

and i f  so to what extent,  pet i t ioner had al located her salary from the col lege

to sources without the State and City of New York during any of the years

immediately preceding the years at issue herein.

CONCTUSIONS OF IAId

A. That the sabbat ical  leave granted to Nesta Gal las during the year

I978, I , r 'as an employee benef i t  based upon past services performed within New

York State in the service of her employer.  Such days spent whi le on sabbat ical

Ieave are considered leave days with pay and are nonworking days for purposes

of al locat ing income based on days worked within and without New York State

within the meaning and intent of section 632(c) of the Tax law and 20 NYCRR

131.16,  and sec t ion  U46-2 .0(a) (2 )  o f  Chapter  46 ,  T i t le  U o f  the  Admin is t ra t i ve

Code of the City of New York.

B. That the pet i t . ion of Edward Gal las and Nesta Gal las is granted to the

extent indicated in Conclusion of Law 'rA",  supra; the Audit  Divis ion is hereby
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directed to nodify the Notice of Deficiency

except as so granted, the petit ion is in al l

DATED: Albany, l,lew York STATE

sEP 21 1984

issued on July 9, 1980; and that,

other respects denied.

TN( COI'TMISSION

PEESIDENT


