
STATE OF NEI{ YORK

STATE TAX COMMISSION

fn the Matter of the Pet i t ion
o f

Paul A. & Letty Fund

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal fncome
Tax under Article 22 of the Tax Law for the years
1965 & 1966.

AIT'IDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Comnission, that he is over 18 years of age, and that on the
31st day of December, 7984, he served the within not ice of Decision by
cert i f ied mai l  upon Paul A. & Letty Fund, the pet i t ioners in the within
proceedinS, bY enclosing a true copy thereof,  in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Paul A. & letty Fund
215 E. 68rh sr .
New York, NY 10021

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New york.

That deponent further says that the said addressee is the pet i t ioner
herein and that the address set forth on said wrapper is the last known address
of the pet i t ioner.

Sworn to before me this
31s t  day  o f  December ,  1984.

Authorized
pursuant to

administer oaths
ax Law sect ion 174



ST.ATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December 31, 1984

Paul A. & Letty Fund
215  E .  68 rh  S r .
New York, NY 7002I

Dear  Hr .  &  Mrs .  Fund:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the adninistrative leveI.
Pursuant to sect ion(s) 690 of the Tax Law, a proceeding in court  to review an
adverse decision by the State Tax Commission may be inst i tuted only under
Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Li t igat ion Unit
Building //9, State Campus
Albany, New York 12227
Phone / /  (s18) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc: Taxing Bureau's Representat ive



STATE 0F NEI{I Y0RK

STATE TAX COMMISSION

fn the Matter of the Pet i t ion

o f

PAUI A. FI]ND AND TETTY FI]ND

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Axticle 22
of the Tax law for the Years 1965 and 1966.

DECISION

Peti t ioners, Paul A. Fund and let ty Fund, 215 East 68th Street,  New York,

New York 10021, f i led a pet i t ion for redeterminat ion of a def ic iency or for

refund of personal income tax under Article 22 of the Tax Law for the years

1965 and 1966 (Fi le No. 33542).

A smal l  c laims hearing was held before Al len Caplowaith, Hearing Off icer,

at the off ices of the State Tax Commission, Two World Trade Center,  New York,

New York ,  on  January  24 ,  1984 a t  10 :00  A.M. ,  w i th  a l l  b r ie fs  to  be  submi t ted  by

ApxiL 2, L984. Pet i t ioner Paul A. Fund appeared pro se. The Audit  Divis ion

appeared by  John P.  Dugan,  Esq.  (h l i l l i am Fox ,  Esq.  ,  o f  counse l ) .

ISSUES

I. Whether the Not ice of Def ic iency was t imely issued.

I I .  Llhether a Federal  of fer in compromise is binding on the State Tax

Commis s ion.

FINDINGS OF FACT

1. As the result  of  a Federal  audit  conducted for taxable years 1965 and

L966, substant ial  adjustments were made to pet i t ioners'  Federal  returns on

October 14, 1969. Such adjusiments dealt  pr imari ly with the reclassi f icat ion

of certain i tems of income from capital  gain to ordinary income.
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2. As the result  of  an offer in compromise ini t iated by Paul A. Fund

and accepted by the Internal Revenue Service on June 27, 7974, pet i t ioners'

Federal  def ic iencies for the years at issue, inclusive of statutory addit ions,

were  se t t led  by  payment  o f  $10r000.00 .  As  add i t iona l  cons idera t ion  fo r  the

acceptance of said offer,  pet i t ioners executed a col lateral  agreement which

provided, in part ,  that for the purpose of computing income taxes of pet i t ioners

for al l  tax years beginning after December 31, 
'1.973, 

the basis for certain

assets under the exist ing law for computing depreciat ion and gain or loss upon

sa1e,  exchange,  o r  o ther  d ispos i t ion ,  wou ld  be  t ' zero t t .  Sa id  co l la te ra l  agreement

also provided that any monies or payments received by pet i t ioners after December 31,

1973, as the result  of  the ownership of certain subordinated debentures, would

be paid over to the fnternal Revenue Service.

3. The Federal  adjustments which were in effect imrnediately pr ior to

sett lement on the basis of said offer in compromise totaled $45 ,827.72 (7965)

a n d  $ 4 1 , 1 0 5 .  8 7  ( 1 9 6 6 )  .

4.  0n May 7, 7975, the Audit  Divis ion issued a Statement of Audit  Changes

to pet i t ioners wherein the aforestated Federal  adjustments were held taxable

for New York State purposes. Accordingly,  a Not ice of Def ic iency was issued

against pet i t ioners on Apri l  12, 1976 assert ing addit ional personal income tax

for  7965 and 7966 o f  $8 ,693.36 ,  p lus  in te res t  o f  $4 ,965.90 ,  fo r  a  to ta l  due o f

$131659.26. On Octobex 29, 1976, a Not ice and Demand For Payment of Incone Tax

Due was issued to pet i t ioners demanding payment of said def ic iency.

5. 0n August 5, 1980, a st ipulat ion was entered into between pet i t ioners

and the At.torney General of the State of New York, as attorney for the State

Tax Commission. Said st ipulat ion provided as fol lovrs:
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"1 .  That  de fendants r  (pe t i t ioners ' )  mot ion  fo r  an  order  vacat ing
the warrant f i led against them (with respect to the aforestated
assessment) is withdrawn without prejudice to renewal,  in order to
provide defendants the opportunity to seek a reviewable administrative
determinat ion by plaint i f f  (New York State Tax Conmission);

2. That dur ing the pendency of defendantsr appl icat ion for an
administrat ive determinat ion, plaint i f f  wi l r  take no act ion to
enforce the warrant f i led against the defendants. t '

6.  Said st ipulat ion was entered into for the sole purpose of al lowing

pet i t ioners to make a part ial  payment of $2r000.00 so that they then could f i le

a claim for refund and ul t imately be ent i t led to an administrat ive hearing.

7. On August B, 1980, pet i t ioners f i led a Clain for Credit  or Refund of

Personal Income Tax for each of the years 1965 and 1,966. The refund claimed

for 1965 vtas erroneously reported as $41582.77, which represents the unpaid tax

def ic iency for said year rather than an amount paid which pet i t ioners $/ere

seeking to recover.  For 1966, the refund claimed was erroneously reported as

$4 '110.59 .  Aga in ,  such amount  represents  the  unpa id  tax  de f ic iency  fo r  1956

rather than an amount paid of which they were seeking recovery.

8. 0n December 29, 1980, the Audit  Divis ion issued a formal not ice of

disal lowance to pet i t ioners wherein i t  advised that their  c laims for refund for

1965 and 1966 in the anount of $2,000.00 (the actual paynrent made) were disal lowed

in  fu l l .

9 .  On May 14 ,  1981,  pe t i t ioners  f i led  a  pe t i t ion  fo r  re fund o f  the

$2,000.00  par t ia l  paynent  made.

10. Pet i t ioner Paul A. Fund al leged that the Not ice of Def ic iency issued

Apri l  12, 7976 was unt imely and accordingly should be cancel led. In his pet i t ion,

he claimed that the assessment was based upon the disputed Internal Revenue

Service audit  report  of  September, 7977, and that pet i t ioners and the fnternal

Revenue Service had reported the findings of said audit report to New York State
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in 1971. He also claimed in said pet i t ion that "since 797L, taxpayers have not

had the resources to pay the subject c laimrr.

11. The September, 1971 Federal  audit  report  referred to by pet i t ioners is

not part  of  the record herein.

12. The record indicates that the or iginal  Federal  audit  changes made

October 14, 1969 were revised pr ior to the f inal  changes in effect immediately

pr ior to the offer in compromise (see Finding of Fact "3",  supra) .

13. Pet i t ioner Paul A. Fund al leged that in January, 1975 he f i led forns

IT-115 with New York State, whereon he reported the Federal  audit  changes for

1965 and 1966. He submitted what he purported were copies of the IT-115's f i led.

The net adjustments reported on said copies were those which were in effect

innediately prior to settlement with the fnternal Revenue Service and were the

same net adjustments used by the Audit Division in computing the New York

deficiency. Petitioner Paul A. Fund stated that no pa5rments were made when he

f i led said forms -

14. The hearing record shows no indicat ion that said forms IT-115 were in

fact ever f i led by pet i t ioners.

15. The offer in compromise (see Finding of Fact "2",  supra) was ini t iated

by pet i t ioners and accepted by the fnternal Revenue Service based on pet i t ioners'

inabi l i ty to pay the def ic iency rather than on the neri ts of the case. No

change in Federal  adjusted gross income or taxable income was made as the

result  of  the offer in compromise.

76. Pet i t ioners argued that the def ic iency for the State should be predicated

on the accepted Federal  of fer in compromise.
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CONCTUSIONS OF tAhI

A. That pursuant to sect ion 659 of the Tax Law, pet i t ioners were required

to report to New York State the change in their Federal taxable income within

ninety days after the f inal  determinat ion of such change.

B. That pursuant to sect ion 683(c)(3) of the Tax Law, i f  pet i t ioners had

f i led a report  of  Federal  changes, as required by sect ion 659 of the Tax Law,

t ' the assessment may be made at any t ime within two years after such report . . .was

f i I e d " .

C. That pet i t ioners have fai led to sustain their  burden of proof,  imposed

by sect ion 689(e) of the Tax law, to show that they had reported the Federal

audit  changes to New York State.

D.  That  sec t ion  683(c ) ( t ) (C)  o f  the  Tax  Law prov ides  tha t  the  tax  may be

assessed at any t ime i f  pet i t ioners have fai led to report  the changes in

Federal  taxable income to New York State.

E. That the Not ice of Def ic iency issued Apri l  12, L976 and the Not ice and

Demand issued 0ctober 29, L976 were t imely issued within the meaning and intent

o f  sec t ions  659 and 683(c)  (1 )  (C)  o f  rhe  Tax  law.

F. That even i f  pet i t ioners had establ ished that they f i led reports of

change in Federal  taxable income in January, 1975 as claimed, the assessment

issued October  29 ,  1976 wou ld  s t i l l  be  t ime ly  pursuant  to  sec t ion  683(c ) (3 )  o f

the Tax traw.

G. That sect ion 612(a) of the Tax Law provides that the New York adjusted

gross income of a resident.  individual means his Federal  adjusted gross income,

with certain modif icat ions, none of which are appl icable herein.

H. That there are no provisions in the Tax Law which bind the State Tax

Commission to accept a Federal  of fer in compromise.
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I .  That the offer in compromise, which v/as accepted by the Internal

Revenue Service based solely on pet i t ioners'  inabi l i ty to pay, did not provide

for a reduct ion in federal  adjusted gross income or taxable income. Accordingly,

pet i t ionersr 1965 and 1966 New York adjusted gross income for each of said years

is the same as their  respect ive federal  adjusted gross incones as determined

immediately prior to settlenent with the Internal Revenue Service on the basis

of the offer in compromise within the meaning and intent of  sectLon 672(a) of

the Tax law.

J .  That  pe t i t ioners  a re  p roper ly  en t i t led  to  c red i t  fo r  the  $2r000.00

payment made against the Not ice of Def ic iency dated Apri l  12, 1976.

K. That the petition of Paul A. Fund and Letty Fund is granted to the

extent provided in Conclusion of law ' tJfr ,  supra, and except as so granted, said

pet i t ion  is ,  in  a l l  o ther  respec ts ,  den ied

l .  That  the  no t ice  o f  d isa l lowance,  i ssued Decenber  29 ,  1980,  w i th  respec t

to pet i t ioners'  c laim for refund, is sustained.

DATED: Albany, New York STATE TAX COI'IMISSION

Drc 3 1 1984 Z-RAt'.€f ilOfu
PRESIDENT


