
STATE OF NEW YORK

STATE TAx COMMISSION

In the Matter of the Pet i t ion
o f

Jacob & Luci l le Fr iedland

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Years
7 9 7 4  -  1 9 7 6 .

AFFIDAVIT OF MAILING

State of New York ]
s s .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
27sL day of March, 1984, he served the withia not ice of Decision by cert i f ied
mai l  upon Jacob & luci . I le Fr iedland, the pet i t ioners in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

Jacob & Lucil le Friedland
77289 Piping Rock Dr.
Boynton Beach, Fl 33429

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the pet i t ioner
herein and that the address set forth on said wrapper is the last known address
of the pet i t ioner.

Sworn to before me this
2 1 s t  d a y  o f  M a r c h ,  1 9 8 4 .



STATE 0F MI,rr YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Jacob & Luc i l le  Fr ied land

for Redeterminat ion of a Def ic iency or Revision
of a Determinat i-on or Refund of Personal Incorne
Tax under Art ic le 22 of the Tax Law for the Years
1 9 7 4  -  1 9 7 6 .

AFFIDAVIT OF MAItrING

State of New York ]
s s .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
21st day of March, 7984, he served the within not ice of Decision by cert i f ied
mai l  upon Stephen Solomon, Lhe representat ive of the pet i t ioners in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
vr rapper  addressed as  fo l lows:

Stephen Solomon
Hutton & Solomon
342 tladison Ave.
New York ,  NY 10017

and by deposit ing
pos t  o f f i ce  under
Service within the

That deponent
of the pet i t . ioner
Iast known address

same enclosed in a postpaid properly addressed wrapper in a
the exclusive care and custody of the United States Postal

State of New York.

further says that the said addressee is the representat ive
herein and that the address set forth on said wrapper is the

of the representat ive of the pet i t ioner.

Sworn to before me this
2 1 s t  d a y  o f  M a r c h ,  1 9 8 4 .



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

M a r c h  2 1 ,  1 9 8 4

Jacob & Lucil le Friedland
77289 Piping Rock Dr.
Boynton Beach, FL 33429

Dear  Mr .  &  Mrs .  Fr ied land:

Please take not ice of the Decision of the State Tax Cornmission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax law, a proceeding in court  to review an
adverse decision by the State Tax Commission may be inst i tuted only under
Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in the
Supreme CourL of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
law Bureau - Li t igat ion Unit
Bui lding /19, State Campus
Albany, New York 12227
Phone / l  (518) 457-2070

Very truly yours,

STATE TAX COUMISSION

Peti t ionert  s Representat ive
Stephen Solomon
Hutton & Solomon
342 t{ad.ison Ave.
New York ,  NY 10017
Taxing Bureaut s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t ions

o f

JACOB FRIEDLAI.ID AI.TD LUCILLE FRIEDLAI.ID

for Redetermlnat ion of Def lc iencies or for
Refund of Personal Income Tax under ArtLeLe 22
of the Tax Law for the Years L974, 1975 and
797 6 .

DECISION

Petltl-oners, Jacob Friedland and Lucille Frledl-and, 11289 Plplng Rock

Drive, Boynton Beach, Flor ida 33429, f i led pet i t lons for redetermlnat ion of

def ic iencies or for refund of personal lncome tax under Art lc le 22 of the Tax

Law fo r  the  years  1974,  1975 and 1976 (F i le  Nos.  23409 and 23410) .

Pet i t iooers, on May 18, 1982, waived thelr  r lght to a smal l  c lains

hearing and requested that a decision be rendered based on the entlre record

contalned in their  f l le.  AlL br lefs were to be f i l -ed on or before October 13,

1983. After due conslderat ion of the ent ire record the State Tax Conmisslon

hereby renders the following declslon.

ISSUE

I{hether interest lncome recelved by petitioners from notes secured by

mortgages on New York reaL property congtitutes income derLved from New York

sources taxable to nonresidents of New York.

FINDINGS OF FAGT

1. Pet i t loners, Jacob Frledland and LucLl le Fr iedland, t iuel-y f l led

separate New York State nonresldent lncome tax returns for the years 1974, 1975

and. L976. In the Federal anount column on their returns petitloners reported

t o t a l  i n t e r e s t  i n c o m e  o f  $ 2 8 , 7 5 5 . 0 0  f o r  L 9 7 4 ,  $ 3 1 , 5 4 4 . 0 0  f o r  1 9 7 5  a n d  $ 2 4 , 0 8 8 . 0 0
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for 1976. None of the interest income vras reported by ei ther pet i t ioner as

being derived from New York sources.

2 .  0n  March  24 ,  1978 the  Aud i t  D iv is ion  issued two (2 )  no t ices  o f  de f ic iency

to pet i t ioner Jacob Friedland. One Notice was for the year 7974 and assessed

tax  due o f  $11956.43 ,  p lus  in te res t ;  wh i le  the  o ther  Not ice  was fo r  the  years

1 9 7 5  a n d  1 9 7 6  a n d  a s s e s s e d  t a x  d u e  o f  $ 2 , 5 9 9 . 9 7 ,  p l u s  i n t e r e s t .

The Audit  Divis ion also issued two (2) not ices of def ic iency to

pet i t ioner Luci l le Fr iedland on March 24, 1978. One Notice was for the year

1974 and assessed tax  due o f  $11995.23 ,  p lus  in te res t ;  wh i le  the  o ther  Not ice

was fo r  the  years  1975 and 1976 and assessed tax  due o f  $2 ,600.10 ,  p lus  in te res t .

3.  Al l  four (4) of  the aforementioned not ices of def ic iency l iere premised

on explanatory statements of audit  changes wherein the Audit  Divis ion proposed,

among other things, to increase each pet i t ioner 's reported New York income by

t h e  s u m  o f  $ 1 1 , 8 6 3 . 5 6  f o r  1 , 9 7 4 ,  $ 1 2 , 9 9 5 . 9 6  f o r  1 9 7 5  a n d  9 9 , 8 5 8 . 2 3  f o r  L 9 7 6 .

The aforementioned proposed increases to each pet i t ioner 's reported New York

income were explained by the Audit  Divis ion via the fol lowing statement:

"Since the instal lment sales are relaLed to property having
situs within New York State. the interest col lecLed is l ikewise
taxab le  by  New York  S ta te . r r

Pet i t ioners do not contest other adjustments proposed in the statements

o f  aud i t  changes and,  there fore ,  sa id  o ther  ad jus tments  w i l l  no t  be  addressed

here ina f te r .

4.  During the years at issue pet. i t ioners received interest income fron

notes which were secured by mortgages on real property located in New York

State. The notes were received by pet i t ioners as the result  of  their  instal lment

sale of four (4) parcels of real  property.  The fol lowing chart  ident i f ies the

propert ies sold and the amount of interest income generated from each sale:
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Proper ty  So ld

157 Howard Avenue
Sta ten  Is land,  NY

810 Manor Road
Sta ten  Is land,  NY

874-884 Manor Road
and 11  Ho lden B lvd .
Staten Island, NY

146 Highland Avenue
Sta ten  Is land,  NY

Tota Is

r97 4

$ 7 ,054.23

7  , 364 .99

8,991  .  go

426 .30

1975

$  5 ,899 .50

1  , 350  .  00

L6 ,2r4 .gr

2 ,527  . 50

$25,191-9!

7976

$  4 ,239 .70

73,474.59

$l9,Jl6-45$2i,J2l-31

5. The property located at 157 Howard Avenue, Staten Island, New York was

so ld  in  7972 and,  represented  the  sa le  o f  pe t i t ioners '  persona l  res idence.  A lso

sold in L972 was unimproved land located at 810 Manor Road, Staten Island, New

York. The property located at 874-884 Manor Road and 11 Holden BIvd.,  Staten

Is land,  New York  was a  shopp ing  center  wh ich  was so ld  on  Apr i l  29 ,  1 ,974.  The

146 Highland Avenue, staten Is land, New York property was a two (2) family

house sold by pet i t ioners on 0ctober 16, 7974. Pet i t ioners did not have any

ownership interest in the aforementioned propert ies during the years at issue.

6. The four (4) propert ies in quest ion r^rere joint ly owned by pet i t ioner

Jacob Friedland and pet i t ioner Luci l le Fr iedland and, for this reason, the

Audit '  Divis ion attr ibuted one-half  of  the interest income to each of the

pet i t ioners  here in .

CONCTUS]ONS OF tAI^/

A.  That  sec t ion  632(b) (2 )  o f  the  Tax  law prov ides  tha t :

" Income from intangible personal property,  including
annu i t ies ,  d iv idends ,  in te res t ,  and ga ins  f rom the  d ispos i t ion
of intangible personal property,  shal l  const i tute income derived
from New York sources only to the extent that such income is
f rom proper ty  employed in  a  bus iness ,  t rade,  p ro fess ion  or
occupat ion  car r ied  on  in  th is  s ta te . "
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B. That the interest income in question was attr ibutable to the mortgage

notes held by petit ioners. That said noLes represent intangible personal

property not employed by pet. i t ioners in a business, trade, profession or

occupation carried on in New York. Accordingly, the interest income in question

is not subject to New York State personal income tax within the meaning of

sect ion 632(b)  (2)  o f  the Tax law.  Epste in v .  State Tax Comrn. ,  89 A.D.  2d 256;

Delmhors t  v .  S ta te  Tax  Comm.  r  92  A.D.  2d  g8 I ,  a f f 'd N.Y .2d (aff irmed

wi thout  op in ion  on  9 /L /83) .

C. That the pet i t ions of Jacob Friedland and Luci l le Fr iedland are

granted to the extent indicated in Conclusions of Law t 'B",  supra; that the

Audit  Divis ion is directed to recompuLe the four (4) not ices of def ic iency

dated March 24, 1978 consistent with the conclusion rendered herein; and that

the  no t ices  o f  de f ic iency ,  as  mod i f ied ,  a re  sus ta ined.

DATED: Albany, New York

t\ilAR 2 i 1gB4
STATE TAX COMMISSION


