
STATE OF NET^I YORK

STATE TAX COUM]SSION

In the MaLter of the Pet i t ion
o f

Richard Freeman

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal Income Tax
under Art ic le 22 of the Tax Law for the Year 7979.

AFFIDAVIT OF MAIIING

State of New York ]
S S .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Comnission, that he is over 18 years of age, and that on the
5th  day  o f  0c tober ,  1984,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied
mai l  upon Richard Freeman, the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Richard Freeman
Rn //1 Box 54
Springwater, NY 14560

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
5 th  day  o f  0c tober ,  1984.

that the said addressee is the pet i t ioner
forth on said rdrapper is the last known address

t o a
to Tax



STATE 0F MI/i Y0RK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Richard Freeman

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Year
7 9 7 9 .

State of New York ]
s s .  :

County of A1bany ]

David Parchuck, being duly sworn, deposes
of the State Tax Commission, that he is over 18
5th day of October,  7984, he served the within
mai l  upon Peter E. Ni lsson, the representat ive
proceeding, by enclosing a true copy thereof in
wrapper  addressed as  fo l lows:

Peter  E .  N i l sson
Barker  &  N i lsson
13 N.  Ma in  St ree t
Honeoye Fal ls,  NY 74472

and says that he is an employee
years of age, and that on the

not ice of  Decis ion by cer t i f ied
of the petit ioner in the within

a secure ly  sealed postpaid

AT'FIDAVIT OF MAILING

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the Stat.e of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
5Lh day  o f  0c tober ,  1984.

r1 to 'adminis
oaths

pursuant Lo Tax  Law sebt ion  174



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

October  5,  1984

Richard Freeman
RD i/1 Box 54
Springwater, NY 14560

Dear  Mr .  Freeman:

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax law, a proceeding in court  to review an
adverse decision by the State Tax Commission may be inst i tuted only under
Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computation of tax due or refund al lowed in accordance
wi th th is  dec is ion mav be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Lit igation Unit
Building /f9, State Campus
Albany, New York L2227
Phone // (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner 's  Representa t ive
P e t e r  E .  N i l s s o n
Barker  &  N i lsson
13 N. Main Street.
Honeoye Fal ls ,  NY 1,4472
Taxing Bureau's Representat ive



STATE OF NEId YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

RICHARD FRXEMAN

for  Redeterminat ion  o f  a  Def ic iency  or  fo r
Refund of Personal Income Tax under ArLicle 22
of  the  Tax  law fo r  the  Year  1979-

DECISION

Pet. i t ioner,  Richard Freeman, RD l /1,  Box 64, Springwater,  New York 14560,

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of personal

income tax under Art ic le 22 of the Tax Law for the year 1979 (Fi le No. 37245).

A smal l  c laims hearing was held before Anthony Ciar lone, Jr. ,  Hearing

0ff icer,  at  the off ices of the State Tax Commission, One Marine Midland Plaza,

Room 1300,  Rochester ,  New York ,  on  Apr i l  24 ,  7984 a t  10 :45  A.M. ,  w i th  a t l

br iefs to be submitted by June 7, 1984. Pet i t ioner,  Richard Freeman, appeared

by  Barker  &  N i lsson (Peter  E .  N i l sson,  Esq. ,  o f  counse l ) .  The Aud i t  D iv is ion

appeared by  John P.  Dugan,  Esq.  (Thomas Sacca,  Esq. ,  o f  counse l ) .

ISSI]E

Whether  damages sus ta ined to  pe t i t ioner ts  barn  arose f rom f i re ,  s to rm

or other casualty thereby qual i fy ing for casualty loss treatment pursuant to

sect ion 165 of the Internal Revenue Code and, i f  qual i f ied, what the proper

amount  o f  pe t i t ioner 's  casua l ty  loss  deduct ion  is .

FINDINGS OF FACT

1. Pet i t ioner herein, Richard Freeman, t imely f i ted a New York State

Income Tax Resident Return for 1979 whereon he claimed, inter al ia,  a casualty

l o s s  d e d u c t i o n  t o t a l l i n g  $ 2 6 , 1 0 2 . 5 0 .
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2. The Audit  Divis ion, on February 19 ,  7982, issued a Not ice of Def ic iency

to pet i t ioner for the year I979, assert ing addit ional personal income tax due
'l

o f  $ 2 , 9 2 8 . 5 1 , ' p l u s  i n t e r e s t  o f  $ 5 3 4 . 5 1 ,  f o r  a  t o t a l  a l l e g e d l y  d u e  o f  $ 3 , 4 6 3 . 0 2 .

The aforementioned Notice of Def ic iency was pr imari ly based on the Audit

D iv is ion 's  d isa l lowance o f  pe t i t ioner 's  c la imed casua l ty  loss  deduct ion .  Other

adjustments were proposed by the Audit  Divis ion which pet i t ioner does not

contes t  and,  there fore ,  sa id  o ther  ad jus tments  w i l l  no t  be  addressed here ina f te r .

3 .  The Aud i t .  D iv is ion 's  d isa l lowance o f  pe t i t ioner 's  c la imed casua l ty

Ioss deduct ion was explained in a Schedule of Audit  Adjustments dated 0ctober 16,

1981 in the fol lowing manner:

"Damage caused by faul ty construct ion methods in construct ion of a
taxpayer 's property is not a casualty within meaning and def ini t ion
of IRS code. Since col lapse of your barn was due to faul ty construc-
t ion  methods ,  i t  does  no t  qua l i f y  as  a  casua l ty .  A Iso ,  you  have
fa i red  to  es tabr ish  any  cos t  bas is  fo r  the  barn .  Thus ,  casua l ty  i s
d isa l lowed based on  the  above s ta ted  reasons .  "

4 .  In  mid-November ,  1977,  pe t i t ioner 's  barn  sus ta ined s t ruc tu ra l  damage

when i t  was struck by a tractor-trai ler.  The damage to the barn was l imited

primari ly to i ts wooden frame, al though the barn was pushed sl ight ly off  i ts

foundat ion. The structural  integri ty of the foundat ion was not compromised as

the  resu l t  o f  th is  acc ident .

5. In September, 1978, pet i t ioner received an insurance sett lement of

approximately $10,000.00 for the damage sustained to the barn. Rather than

keep the barn on i ts or iginal  foundat ion, pet i t ioner decided i t  would be an

opportune t ime to move the barn to a sl ight ly di f ferent locat ion further from

the highway. Pet i t ioner entered into a contract with a bui lding mover to

1 
Th. tax shown due on the Not ice of Def ic iency was computed taking into

cons idera t ion  a  smal l  re fund due pe t i t ioner 's  spouse o f  $ .66  ($2 ,929.17  -
$ .66) .  The re fund due pe t . i t ioner 's  spouse is  no t  in  d ispu te .
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repair  the frame strucLure of the barn and also move i t  to i ts new foundat ion.

The cost to repair  the barn and move i t  to i ts new foundat ion was approximately

equa l  to  the  $10r000.00  insurance se t t lement  rece ived by  pe t i t ioner .  I t  was

pet i t ioner 's responsibi l i ty t .o provide the new foundat ion.

6. The bui lding mover had completed al l  repairs to the wooden frame of

the barn by November, 1978 and had also moved the barn to i ts new locat ion.

The barn was supported by a temporary foundat ion consist ing of 18 housemoving

jacks on 18 cr ibs, Lwo 14 inch by 12 inch steel carr ier beams and seven 12 inch

by 72 inch cross t imbers. The temporary foundat ion was somewhat elevated so

that the permanent foundat ion could be bui l t  beneath the barn and, once the

permanent foundat ion was completed, the barn was to be lowered onto i t .

7.  Pet i t ioner started laying the block for the barn's permanent foundat ion

in late November, 79781 however,  he was unable to complete the foundat ion

before the onset of winter.  The barn sat on the temporary foundat ion al l

winter long without incident.  The owner of the f i rm which rebui l t  the barn and

moved i t  to i ts new locat ion regular ly checked on the barn and temporary

foundat ion because of their  exposed locat ion on a hi11side. No structural

def ic iencies were noted in the barn or the temporary foundat ion.

8. Pet i t ioner,  an engineer,  had been working on the barn's permanent

foundat ion on Apri l  13, 1979 and he noted no abnormal i t ies in the barn's

structure or i ts temporary foundal ion. Sometime during the night of  Apri l  13,

1979 or the morning of ApriJ- 74, 7979, pet i t ioner 's barn was blown off  i ts

temporary foundat ion by strong, gusty winds. Had i t  not been for a large tree

on the north side of the barn, i t  would have fal len completely to the ground.

The damage sustained to the barn as the result  of  being blown off  i ts temporary
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foundat ion was so extensive that the ent ire structure was beyond repair  and had

to be razed.

9. Pet i t ioner received no insurance reimbursement for the destruct ion of

his barn on Apri l  13/74, 1979. The company which carr ied his homeowner's

insurance pol icy disclaimed responsibi l i ty s ince the barn was not on a permanent

foundat ion when i t  was destroyed. The bui lding mover 's insurance company also

disclaimed responsibi l i ty s ince i t  was pet i t ioner who had fai led to complete

the permanent foundat ion and not the bui lding mover.  The $261102.50 casualty

loss deduct ion was computed by pet i t ioner in the fol lowing manner:

10 .  The $25,700.00  rep lacement  va lue  o f  the  barn  used by  pe t i t ioner  to

compute his casualty loss deduct ion was obtained from l ,yt i lson & Longwel l ,  Inc.,

general  contractors and property damage appraisers. This f i rm indicated that

i t  cou ld  " . . . recons t ruc t  the  barn  no t  inc lud ing  concre te  foo t ings  nor  concre te

b lock  foundat ion  wa l ls  fo r  $25,700.00 ' .  No docunentary  ev idence was adduced a t

the hearing concerning the fair  market value of the property immediately before

the casualty.  However,  i t  is apparent from al l  the evidence presented that the

fair  market value of said barn before the casualty was at least equal to

pet i t ionerts adjusted basis.  The fair  market value of the property imrnediately

after the casualtv was zero.

An est imate of the replacemenL value of the barn
The cost of  obtaining the est imate
Labor in the foundat ion which was destroyed when

the barn came down. 74 hours @ $5 per hour
Va1ue o f  mor ta r  los t .  in  co l lapse.  7  bags  @ $3.50
Va lue  o f  b locks  des t royed in  co l lapse.  Approx .  150 G 60C

Total

$25 ,700 .00
18 .00

370 .00
24 .50

$26,202.50 by $100.00 pursuant
to arrive at the deductible

2 
P"aiaioner reduced the

t o  s e c t i o n  1 6 5 ( c ) ( 3 )  o f  t h e
l o s s  o f  $ 2 6 , 1 0 2 . 5 0 .

c la imed to ta l  loss  o f
fnternal Revenue Code

90 .00^
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CONCI,USIONS OF IAW

A.  That  sec t ion  165(c ) (3 )  o f  the  In te rna l  Revenue Code prov ides ,  in  par t ,

tha t  losses  o f  p roper ty  a re  deduct ib le  i f  sa id  losses  ar ise  f rom f i re ,  s to rm

or other casualty.  The loss sustained by pet i t ioner as the result  of  Lhe

destruct ion of his barn by strong, gusty winds qual i f ies as a loss which arose

f rom f i re ,  s to rm or  o ther  casua l ty .

B. That in determining the amount of the casualty loss deduct ion, Treasury

Regu la t ion  S1.765-7  (b ) (1 )  p rov ides ,  in  per t inent  par t ,  tha t :

t r ln the case of any casualty loss whether or not incurred in a
trade or business or in any transact ion entered into for prof i t ,  the
amount of loss to be Laken inLo account for purposes of sect ion
1 6 5 ( a )  s h a l l  b e  t h e  l e s s e r  o f  e i t h e r  - -

( i )  The amounL which is equal to the fair  market value of the
property i rnmediately before the casualty reduced by the fair  market
value of the property immediately after the casualty;  or

( i i )  The amount  o f  the  ad jus ted  bas is  p rescr ibed in  91 .1011-1
for determining the loss from the sale or other disposit ion of the
property involved

C. That.  in l ieu of establ ishing the fair  market value of the property

immedia te ly  be fore  and a f te r  the  casua l ty ,  T reasury  Regu la t ion  S1.165-7(a) (Z) ( i i )

provides that:

"The cost of  repairs to the property damaged is acceptable as
evidence of the loss of value i f  the taxpayer shows that (a) the
repairs are necessary to restore the property to i ts condit ion
immediately before the casualty,  (b) the amount spent for such
repairs is not excessive, (c) the repairs do not care for more than
the damage suffered, and (d) the value of the property after the
repairs does not as a result  of  the repairs exceed the value of the
property immediately before the casualty. t t

D. That,  in the instant rnatter,  pet i t ioner has fai led to submit any

evidence to show that the fair  market value of the property immediately before

the  casua l ty  exceeded h is  ad jus ted  bas is  in  sa id  p roper ty .  Pet i t ioner  has ,

however ,  es tab l i shed tha t  i t  wou ld  cos t  $25,700.00  to  recons t ruc t  the  barn  and
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he apparent ly argues that said reconstruct ion cost const i tutes acceptable

ev idence o f  the  loss  o f  va lue  pursuant  to  Treasury  Regu la t ion  $7 .165-7(a) (2 ) ( i i ) ,

supra. This argument must be rejected since the cost to construct an ent ire

new barn to replace pet i t ioner 's aged barn would clear ly cause the value of the

property after the repairs to exceed the value of the property immediately

before  the  casua l ty  IT reasury  Regu lar ion  S1.165-7  (a ) (2 )  ( i i )  (d )  ]  .  Accord ing ly ,

based on  the  ev idence presented ,  pe t i t ioner 's  casua l ty  loss  deduct ion  is

I imited to the adjusted basis of the property pursuant to sect ion 165(b) of the

rn terna l  Revenue code and Treasury  Regura t ion  S1. l6s-7(b) (1 ) ( i i ) ,  supra .

E. That the evidence adduced at the hearing held herein establ ishes that

pe t . i t ioner 's  ad jus ted  bas is  in  the  barn  was $10,502.50 .  Sa id  amount  i s  computed

in the fol lowing manner:

funount paid to the building mover to
repair and move the barn

Cost of obtaining est. imate
Labor in part ial ly completed foundat ion
Value of mortar
Va lue  o f  b locks
Ad jused bas is  in  barn

$10 ,000 .  00

18 .  00
370  .00
24 .50

F. That the pet i t ion of Richard Freeman is granted to the extent indicated

in Conclusion of Law "E",  supra; that the Audit  Divis ion is directed to recompute

the Not ice of Def ic iency dated February 19, 7982 aLlowing pet i t ioner a casualty

loss  deduct ion  o f  $10,402.50  ($10,502.50  -  $100.00  fo r  In te rna l  Revenue Code

$165(c) (3 )  l im i ta t ion) ;  and tha t ,  except  as  so  gran ted ,  the  pe t i t ion  is  in  a l l

o ther  respec ts  den ied .

DATBD: Albany, New York STATE TAX CO},{MISSION

90 .00

ocT 0 5 1984


