
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Jul ian C. & Eleanor Frankel

for Redeterminat ion of a Def ic iency or for
of Personal Income Tax under Art ic le 22 of
Law for the Year 7974.

Refund
the Tax

In the Matter of the Pet i t ion
o f

John & Judith Sangimino

for Redeterminat ion of a Def ic iency or for
of Personal Income Tax under Art ic le 22 of
Law for the Year 1974.

Refund
the Tax

In the Matter of the Pet i t ion
o f

Calmon J. & Hortense S. Ginsberg

for Redeterminat ion of a Def ic iency or for Refund
of Personal Income Tax under Art ic le 22 of the Tax
Law for the Year 1974.

MFIDAVIT OF MAITING

In the Matter of the Pet i t ion
o f

Ros1yn Gumbinner

for Redeterminat ion of a Def ic iency or for
of Personal Income Tax under Art ic le 22 of
Law for the Years 7974 and 1975.

Refund
the Tax

In the Matter of the Pet i t ion
o f

Herbert  Singer

for Redeterminat ion of a Def ic iency or for
of Personal Income Tax under Art ic le 22 of
Law for the Year 1974.

Refund
the Tax

State of New York J

County of Albany I



Page 2
Aff idavi t  of  Mai l ing

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
21st day of September, 7984, he served the within not ice of Decision by
cert i f ied mai l  upon Herbert  Singer,  the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Herbert  Singer
745 Fif th Ave.
New York, NY 70022

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
21s t  day  o f  September ,  7984.

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

thorize s ter  oa
pursuant L5w sect ion 174



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

September 21, 7984

Herbert Singer
745 Fifth Ave.
New York, NY 10022

Dear  Mr .  S inger :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax law, a proceeding in court  to review an
adverse decision by the State Tax Commission may be inst i tuted only under
Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computation of tax due or refund al lowed in accordance
wi th th is  dec is ion mav be addressed to:

NYS Dept. Taxation and Finance
law Bureau - l i t igation Unit
Building i l9, State Campus
Albany, New York 72227
Phone l l  (518) 457-2a70

Very truly yours,

STATE TAX COMMISSION

Peti t ioner I  s Representat ive
Jack l{ong
0ppenheim, Appel,  Dixon & Co.
One New York Plaza
New York, NY 10004
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX CO]-IMISSION

In the Matter of the Pet i t ion
o f

Jul ian C. & Eleanor Frankel

for Redeterminat ion of a Def ic iency or for Refund
of Personal Income Tax under Art ic le 22 of the Tax
Law for the Year 1974.

In the Matter of the Pet i t ion
o f

John & Judith Sangimino

for Redeterminat ion of a Def ic iency or for Refund
of Personal Income Tax under Art ic le 22 of the Tax
Law for the Year 1974.
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Ca lmon J .  &  Hor tense S.  G insberg
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of Personal Income Tax under Art ic le 22 of the Tax
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Aff idavi t  of  Mai l ing

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
27sL day of September, 7984, he served the within not ice of Decision by
cert i f ied mai l  upon John & Judith Sangimino, the pet i t ioners in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

John & Judith Sangimino
147 Schuyler Rd.
Allenda1e, NJ 07407

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
21s t  day  o f  September ,  1984.

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

Lized t.o admi ster  oat
pursuant to Tax ldw sect ion  174



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

September 21,  1984

John & Judith Sangimino
147 Schuyler Rd.
Al lendale,  NJ 07407

Dear  Mr .  &  Mrs .  Sang imino :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax traw, a proceeding in court  to review an
adverse decision by the State Tax Commission may be inst i tuted only under
Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be comnenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the comput.aLion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept. Taxation and Finance
Law Bureau - Lit igation Unit
Building /19, State Campus
Albany, New York 72227
Phone /f (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representat ive
Jack Wong
0ppenheim, Appel, Dixon & Co.
1 New York Plaza
New York, NY 10004
Taxing Bureaut s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Jul ian C. & Eleanor Frankel

for Redeterminat ion of a Def ic iency or for Refund
of Personal Income Tax under Art . ic le 22 of the Tax
Law for the Year 7974.

In the Matter of the Pet i t ion
o f

John & Judith Sangimino

for Redeterminat ion of a Def ic iency or for Refund
of Personal Income Tax under Art ic le 22 of the Tax
Law for the Year 7974.

In the Matter of the Pet i t ion
o f

Ca lmon J .  &  Hor tense S.  G insberg

for Redeterminat ion of a Def ic iency or for Refund
of Personal Income Tax under Art ic le 22 of the Tax
Law for the Year 7974.

In the Matter of the Pet i t ion
o f

Ros1yn Gumbinner

for Redeterminat ion of a Def ic iency or for Refund
of Personal Income Tax under Art ic le 22 of the Tax
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Af f idav i t  o f  Ma i l ing

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
21st day of Septernber,  1984, he served the within not ice of Decision by
cert i f ied mai l  upon Roslyn Gumbinner,  the pet i t ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

Roslyn Gumbinner
1095 Park  Ave.
New York, NY 10028

and by deposit ing same enclosed
post off ice under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
21st day of September, 1984.

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York .

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

o tLze t o a i s ter  oat
pursuant w sec t ion  174



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

September 21,  1984

Roslyn Gumbinner
1095 Park Ave.
New York, NY 10028

Dear Ms. Gumbinner:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax law, a proceeding in court  to review an
adverse decision by the State Tax Commission may be inst i tuted only under
Art ic le 78 of the Civi l  Pract ice law and Rules, and must be comnenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept. Taxation and Finance
Law Bureau - l i t igat ion Unit
Bui lding /19, State Campus
Albany, New York 72227
Phone i t  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

c c : Pet i t ioner '  s Representat ive
Jack Wong
Oppenheim, Appel,  Dixon & Co.
One New York Plaza
New York, NY 10004
Taxing Bureaut s Representat ive



STATE OF NEI,I YORK
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Aff idavi t  of  Mai l ing

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
21st day of September, 7984, he served the within not ice of Decision by
cert i f ied mai l  upon Calmon J. & Hortense S. Ginsberg, the pet i t ioners in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Calmon J. & Hortense S. Ginsberg
80 Broad St .
New York, NY 10004

and by deposit . ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
21s t  day  o f  September ,  7984.

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

or ized  to  a
pursuant to Tax



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

September 21, 1984

Cal-mon J. & Hortense S. Ginsberg
80 Broad St .
New York, NY 10004

Dear  Mr .  &  Mrs .  G insberg :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant Lo sect. ion(s) 690 of the Tax Law, a proceeding in court  to review an
adverse decision by the State Tax Commission may be inst i tuted only under
Art ic le 78 of the Civi l  Pract ice law and Rules, and nust be commenced in the
Supreme Court of the State of New York, A1bany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept. Taxation and Finance
Law Bureau - l i t igation Unit
Building /f9, State Campus
Albany, New York 72227
Phone /i (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner 's  Representa t ive
Jack ldong
Oppenheim, Appel,  Dixon & Co.
1 New York Plaza
New York, NY 10004
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
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for Redeterminat ion of a Def ic iency or for
of Personal Income Tax under Art ic le 22 of
Law fo r  the  Year  L974.

Refund
the Tax
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o f

John & Judith Sanginino

for Redeterminat ion of a Def ic iency or for
of Personal Income Tax under Art ic le 22 of
Law for the Year 7974.

Refund
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Aff idavi t  of  Mai l ing

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Comnission, that he is over 18 years of age, and that on the
21st day of September, 7984, he served the within not ice of Decision by
cert i f ied mai l  upon Jul ian C. & Eleanor Frankel,  the pet i t ioners in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Jul ian C. & Eleanor Frankel
245 East 68th St.
New York, NY 10021

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before ne this
21s t  day  o f  September ,  1984.

t o a
to Tax

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

thorize is te r  oa t
pursuant l 'aw section 174



STATE OF NEI^] YORK

STATE TAX COMM]SSION

In the Matter of the Pet i t ion
o f

Ju1ian C. & Eleanor Frankel

for Redetermination of a Deficiency or for Refund
of Personal Income Tax under ArLicIe 22 of the Tax
law for the Year 7974.

In the Matter of the Pet i t ion
o f

John & Judith Sangimino

for Redeterminat ion of a Def ic iency or for Refund
of Personal Income Tax under Art ic le 22 of the Tax
Law for the Year 1974.

In the Matter of the Pet i t ion
o f

Calmon J. & Hortense S. Ginsberg

for Redeterminat ion of a Def ic iency or for Refund
of Personal Income Tax under Art ic le 22 of the Tax
Law fo r  the  Year  1974.

In the Matter of the Pet. i t ion
o f

Roslyn Gumbinner

for Redetermination of a Deficiency or for Refund
of Personal Income Tax under Art icle 22 of the Tax
Law for  the Years 1974 and 1975.

In the Matter of the Pet i t ion
o f

Herbert  Singer

for Redeterminat ion of a Def ic iency or for Refund
of Personal Income Tax under Art ic le 22 of the Tax
law for the Year L974.

State of New York ]
ss .  :

County of Albany l
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Aff idavi t  of  Mai l ing

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
21st day of September, 7984, he served the within not ice of Decision by
cert i f ied mai l  upon Jack l^/ong, the representat ive of the pet i t ioners in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Jack ldong
0ppenheim, Appel,  Dixon & Co.
One New York Plaza
New York, NY 10004

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent.  further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
21st  day of  September,  1984.

AuLhorized 
-to 

a ster oaths
pursuant to Tax w  s e c t i o n  1 7 4



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY/  NEW YORK 12227

September 21,  7984

Julian C. & Eleanor Frankel
245 East  68rh St .
New York, NY 10021

Dear  Mr .  &  Mrs .  Franke l :

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 6gO of the Tax Law, a proceeding in court  to review an
adverse decision by the State Tax Commission may be inst i tuted only under
Art ic le 78 of the Civi l  Pract ice law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 nonths from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept. Taxation and Finance
law Bureau - Lit igation Unit
Building /19, State Campus
Albany, New York 12227
Phone i /  (518)  457-2ala

Very truly yours,

STATE TAX COMMISSION

Petit ioner' s Representative
Jack Wong
0ppenheim, Appel, Dixon & Co.
One New York P1aza
New York, NY 10004
Taxing Bureau's Representative
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STATE OF NEW YORK

STATE TAX COM},IISSION

In the Matter of the Pet i t ion

o f

JULIAN C. AND ELEANOR FMNKEL

for Redeterminat ion of a Def ic iency ot for
Refund of Personal Income Tax under Article 22
of the Tax Law for the lear L974.

In the llatter of the Petitlon

o f

JOHN AND JUDITH SANGIMINO

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under LrtteLe 22
of the Tax Law for the Year 1974.

In the l"latter of the Petit lon

o f

CALMON J. AND HORTENSE S. GINSBERG

for  Redetern inat ion of  a Def ic lency or  for
Refund of Personal Income Tax under Article 22
of the Tax Law for the \eax 1974.

In the l"latter of the Petltion

o f

' 
ROSLYN GI]MBINNER

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under ArtLcLe 22
of the Tax Law for the Years 1974 ar.d L975.

In  the Mat ter  of  the Pet i t lon

o f

IIERBERT SINGER

for  Redetern inat ion of  a Def ic iency or  for
Refund of PersonaL lncome Tax under ArtLcLe 22
of  the Tax Law for  the \ear  L974-

DECISION
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Pet i t ioners Jul ian C. and Eleanor Frankel,  254 East 68th Street,  New York'

New York f0021, f i led a pet l t ion for redetermlnat ion of a def ic lency or for

refund of personal income tax under Article 22 of the Tax Law for the year 1974

(Fi le No. 23062).

Petitioners John and Judlth Sanglmino, 147 Schuyler Road, Allendale, New

Jersey 07401, f i led a pet i t ion for redeterninat ion of a def leiency or for

refund of personal income tax under Articl-e 22 of the Tax Law for the year 1974

( F i l e  N o .  2 3 1 3 0 ) .

Pet i t ioners Calmon J. and Hortense S. Ginsbergr 80 Broad Street,  New York,

New York f0004, f i led a pet i- t ion for redetermlnat ion of a def l-c lency or for

refund of personal income tax under ArticLe 22 of the Tax Law for the year 1974

(Fi le No. 23144).

Petitioner Roslyn Gumbinner, 1095 Park Avenue, New York, New York 10028'

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of personal

income tax under Article 22 of the Tax Law for the years L974 and L975 (File

No.  23L47) .

Pet i t ioner l {erbert  Singer,  745 Fif th Avenue, New York, New York 10022'

f i ted a pet i t ion for redeterminat ion of a def ic iency or for refund of personal-

income tax under Art ic le 22 of the Tax Law for the year 1974 (f i le No. 23133).

A consol idated formal hearing was held before Doris E. Steinhardt,  Hearing

Off icer,  at  the off ices of the State Tax ConmLsslon, Two World Trade Center,

New York, New York, on October 31, L983 at 1:15 P.M., with addit lonal documentary

evidence and br iefs submitted by Apri l  4,  f984. Pet i t ioners aPPeared by

Oppenheirn, Appel, Dixon & Co. (Jack Wong, CPA). The Audit Divlsion appeared by

John P. Dugan, Esq. (Patr ieia L. Brumbaugh, Esq.,  of  counsel) .
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ISSUES

I. Whether the Audit Division properly treafed a loss lncurred on the

sale of a partnershipts stock exchange membershLp as capital .

II. Whether the Audit Dlvlsion properly allocated such loss among the

f i rmfs  par tners .

FINDINGS OF FACT

l.  American capital  Partners, a partnership wlth i ts pr incJ-pal of f ices at

25 Broad Street,  New York, New York, rras engaged as a broker-dealer in securi t ies.

The Third Amendment to and Restatement of Agreement of Llmited Partnership nade

February 1, 1974 (t ' the partnership agreement") states that pet l t loner Jul ian C.

Frankel and petitioner John Sangimino \dere general partners and that Petitioner

Calmon J. Ginsberg, petltioner Roslyn Gumblnner, and petitioner llerbert Singer

were l imited partners in the f i rm.

2. Art ic le Eighth of the partnershlp agreement recl t ,es that pet i t ioner

Jul-ian C. Frankel contributed to the partnership the excl-usive use of his

membership on the New York Stock Exchange; petitioner John Sanginlno contributed

to the partnership hls membership on the New York Stock Exchange;, and a nonpeti-

tioning partner contributed to the partnershlp his membershlp on the American

Stock Exchange. Frankel was entitled to retain as his individual property all

right, titl-e and interest in and to the membership and any proceeds from the

sale thereof. Upon the dlsposition of the membership of Sanglnino and of the

nonpet i t ioning partner,  al l -  proceeds therefrom were to be paid to the partnershlp,

and any prof i t  or loss real ized as a result  thereof was to const i tute prof i t  or

loss of the partnership. In al l  three cases, the proceeds of the transfer of

the membershlp lrere considered an asset of the partnership.
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3. By the terms of the partnership agreenent,  the partners who are

pet i t i -oners herein shared in al l  reaLlzed net prof i ts and sustalned al l  real ized

net losses arising from the partnership (with certain exceptlons not relevant

to this decision) ln the proport ions set forth below, wlth respect to prof i ts

and losses up to and including $6001000.00 for any f lscal  year or any shorter

account ing period:

BASE
PERCENTAGE

JulLan C. Frankel
John Sangimino
Calmon J. Glnsberg
Roslyn Gumbinner
Herbert  Singer

4. Sometime during 1g74, the partnership sold a stock exchange seatr l

real iz ing a loss in the amount of $1001500.00. On l ts United States Partnership

Return of Income and its New York State Partnership Return for I974r the

partnership character ized and reported the loss as ordinary in nature.2

Petitioners maintaln that the loss was allocated among them in accordance

with the provisions of the partnership agreement. and submitted a schedule

purport ing to show such al locat lon:

I 
Th. record does not disclose in whose name the seat ltas held nor on which

exehange the seat was located.

2 
S"h"drr1e L of the federal partnership return shows the disposition durtng

7974 of an Ameti.can Stock Exchange membership, apparently at a gain which was
not  repor ted .

9 .s3
4 .  00
9 . s76 -2 /3
3 .830 -2 /3
3 .830 -213



A sfunple caleulat ion, applying pet l t ionersr respect lve base percentages to the

total  amount of the loss, demonstrates that the schedule does not correspond to

the partnership agreement.

5. Th.e L974 federal  Schedules K-1, Partner 's Share of Income, Credlts '

Deduct ions, etc . ,  for each of the pet i t ioner-partners ref lect the fol lowlng

amounts of salary, interest and ordinary income (or loss) pald or distr ibuted:

-5 -

Julian C. Frankel
John Sangimino
CaLmon J. Ginsberg3
Roslyn Gumbinner
Ilerbert Singer

Julian C. Frankel
John Sangimino
Calmon J. Ginsberg
Roslyn Gumbinner
Herbert  Singer

ALLOCATED
LOSS

$9 ,689 .  65
3 ,  530 .  00
6  , 716 .42
2 ,686 .23
2 ,686 .23

$3r ,144.7  2
,  27 ,768.49* (  47 ,8gz,zg>

(15 ,498 .76)
( 1 5 , 4 9 7 . 5 1 )

No explanation, in the form of a worksheet, schedule or othentise, has been

furnished by petitioners to indicate the composition of the above aggregate

amounts.

6. (a) Pet i t ioners Jul ian C. and Eleanor Frankel jo int ly f i led a New York

State Income Tax Resldent Return and Unincorporated Business Tax Return for the

year at issue. Subnit ted with these returns was federal  Schedule E, Supplemental

Income Schedule, upon which was reported income from the partnership Ln the

a u o u n t  o f  $ 3 1 , 1 4 5 . 0 0 .

3 th" schedule actual ly shows such port ion of the loss distr ibuted to
pet i t ioner Hortense S. Ginsberg, who, according to the partnership agreement,
rras not a partner.

4 A S"h"dule K-l  was also iseued to pet i- t ioner Hortense S. Ginsberg, showing
her  d is t r ibu t lve  share  o f  par tnersh lp  loss  as  $179 '131.45 .
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(b) Petitioners John and Judith Sangiml-no Jointly flled a 1974 New York

State Income Tax Nonresldent Return. On federal Schedule E, they reported

income from the partnershlp ln the amount of $27,768.00.

(c) Pet i t ioners Calmon J. and l lortense S. Ginsberg Jolnt ly f l led a L974

New York State Income Tax Resident Return. Thelr federal Schedul-e E indlcates

lncome in the amount of $731725.30 from partnershlps, estates or trusts,  and/or

smal l  business corporat lons; the port ion of this amount which rePresents a

distribution from American Capital Partners is unknom.

(d) Petitioner Roslyn Gumbinner flled a 1974 New York State Income Tax

Resident Return, appended to which nas a federal Schedule E showing a loss from

the par tnersh ip  o f  $15,498.76 .

(e) Pet i t ioner l {erbert  Singere together wlth hls wlfe,  Nel- l '  f l led a

1974 New York State Combined Incone Tax Return, appended to which was a federal-

Schedule E showing a loss from the partnershlp of $15r498.00.

Z. (a) On Aprl l  4,  1978, the Audit  Diviston issued to pet i t ioners Jul ian C.

and Eleanor Frankel a Notice of Deficiency, asserting personal lncome tax due

under Art l -c le 22 of the Tax Law for the year L974 in the amount of $897.48,

p l u s  i n t e r e s t  o f  $ 2 2 6 . 5 5 ,  f o r  a  t o t a l  a l l e g e d l y  d u e  o f  $ 1 r 1 2 4 . 0 3 .

(b) 0n Apri l  4,  1978, the Audit  Dlvis lon issued to pet i t ioners John and

Judith Sangimino a Not ice of Def ic ienclr  assert lng personal lncome tax due for

1974 In  the  anount  o f  $871.20 ,  p lus  in te res t  o f  $219.92 ,  fox  a  to ta l  a l leged ly

d u e  o f  $ 1 , 0 9 1 . 1 2 .

(c) On Apri l  4,  L978, the Audit  Divis lon lssued to pet i t ioners Calnon J.

and Hortense S. Ginsberg a Not lce of Def lc lency, assert ing personal lncome tax

due fo r  1974 in  the  amount  o f  $8 ,L72.31 ,  p lus  in te res t  o f  $2 ,062.99 '  fo r  a

t o t a l  a l l e g e d l y  d u e  o f  $ 1 0 , 2 3 5 . 3 0 .
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(d) On Apri l -  4,  1978, the Audit  Divis ion issued to pet i t ioner Roslyn

Gumbinner a Not ice of Def ic ienclr  assert ing personal income tax due fox 1974

and 1975 in  the  amount  o f  $3 ,730.87 ,  p lus  in te res t  o f  $789.86 '  fo r  a  to ta l

a l l e g e d l y  d u e  o f  $ 4 ' 5 2 0 . 7 3 .

(e) On Apri l  4,  1978, the Audit  Divis ion issued to pet i t loner Herbert

Singer a Not ice of Def ic lency, assert ing personal income tax due for 1974 l-n

the  amount  o f  $557.93 ,  p lus  ln te res t  o f  $140.84 ,  fo r  a  to ta l  a l leged ly  due o f

$ 6 9 8 .  7 7 .

Each asserted def ic iency ls founded upon character izat ion of the loss

on the sale of the exchange seat as capital, with a concomitant decrease in

each partner 's distr ibut ive share of partnershlp ordinary loss. '  t ,  reference

to the partnership returns, including the Schedules K-1'  the Audit  Divls lon

al located the loss among the pet i t ioner-partners as fol l -ows:

Julian C. Frankel
John Sangimino
Calmon J. Ginsberg
I{ortense S. Ginsberg
Roslyn Gumbinner
Herbert  Singer

PERCENTAGE
OF INTEREST

7  .437
6 .631

I  I  . 436
42 .775

3 .  701
3 .701

SHARE OF
LOSS

$ 7 ,474 . r9
6 ,664 .16

1  I  , 4 9 3 .  1 8
42,988.88
3 , 7 1 9  . 5 r
3 ,  7 1 9  . 5 I

According to the audit program prepared by the income tax examiner, ttThe

percent (sic) of  interest for each partner \ras determined by total lng the

partnersr distr ibut lve shares of partnershlp ordinary loss and Payments to

partners as positive distributions.rr The partnership agreement rilas not available

to the examiner when he perforned his calculati-ons.

5 rh" def ic iency lssued
disal lowance of percentage
her  taxes .

to Mrs. Gunbinner riras also based,
depl-et ion. She does not contest

in part ,  on the
this adjustment to



8.  Pet i t loners

rather than ordlnary,

with the partnership

Apr i l  4 ,  1978 are  sus ta ined.

DATED: Albanyr New York

sEP 21 1984
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malntain, ln the alternatlve, that

it shoul-d be apportioned among the

agreement, in the amounts as shown

if  the loss was capital

partners ln accordance

in Findlng of Fact t t4rr .

CONCLUSIONS OF LAW

A. That in reliance on Internal Revenue Code section L22L, Munson v. Conrmr.

100 F.2d 363 (2d Cir .  1938),  and Cunni-ns v.  Conmr. 19 T.C. 246, affd.  I I IeI I I .T

54-2  tJ .S .T .C.  ! [9698 (2d  C l r .  Lg54) ,  we have cons is ten t ly  he ld  tha t  a  par tnersh ip rs

stock exchange membership const i tutes a capltal  asset,  loss on the sale or

exchange of which is properly character ized as capital .  E.g, Matter of  I ' l i11lam J.

Narnmack, July 15, 1983; Matter of  Wayne Col l ins, Novembet 27r 1981. The Audit

Di-vis ion thus correct ly treated the loss real lzed by the partnership on the

sale of the exchange nembership as a capital  loss.

B. That pet l t , ioners have fai led to establ ish that the capital  loss should

be apportioned among the petit.ioner-partners in the amounts as shown in Findlng

of Fact,  r t4rt .  As earl ier noted, these amounts do not represent the respect lve

partnerfs distr ibut lve share of the loss as would be ant ic ipated under the

terms of the partnership agreement;  pet i t ioner I lortense S. Ginsberg is not even

mentioned in the agreement.  Furthermore, pet l t ioners have not provided any

specif ic al legat ions or evidence of error in the Audit  Divls lonfs computat lons.

C. That the pet i t ions are denied, and the not lces of def lc iency lssued on

STATE TAX COMMISSION


