
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Frank J. Franco

for Redeterminat ion of a Def ic iency or for Refund
of Personal fncome Tax under Art ic le 22 of the Tax
Law and New York City Personal Income Tax under
Chapter 46, Ti t1e T of the Administrat ive Code of
the City of New York for the Year 1977.

AFFIDAVIT OF MAITING
In the Matter of the Pet i t ion

o f
Manuel Kempner

for Redeterminat ion of a Def ic iency or for Refund
of Personal Income Tax under Art ic le 22 of the Tax
Law and New York City Personal Income Tax under
Chapter 46, Ti t le T of the Administrat ive Code of
the City of New York for the Year 7977.

State of New York ]
s s .  :

County of A1bany l

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
21st day of September, 1984, he served the within not ice of Decision by
cert i f ied mai l  upon Manuel Kempner, the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid virapper addressed
a s  f o l l o w s :

Manuel Kempner
3534 Wil let t  Avenue
Bronx, NY 10467

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.
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Aff idavi t  of  Mai l ing

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
21s t  day  o f  September ,  L984.

rLze

addressee is  the pet i t ioner
wrapper is the last known address

that the said
fo r th  on  sa id

pursuant to Tax Law
s ter  oa t
sec t ion

s
174



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

September  21 ,  1984

Manuel Kempner
3534 Wilfett Avenue
Bronx, NY 10467

Dear Mr. Kempner:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 & 1312 of the Tax law and Chapter 46, Ti t le T of
the Administrat ive Code of the City of New York, a proceeding in court  to
review an adverse decision by the State Tax Corunission may be inst i tuted only
under Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months fron
the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept. Taxation and Finance
Law Bureau - I i t igation Unit
Building /19, State Campus
Albany, New York L2227
Phone l l  (518) 457-207a

Very truly yours,

STATE TAX COMMISSION

cc: Taxing Bureau's Representat ive



STATE OF NEI,I YORK

STATE TAx COMMISSION

In the Matter of the Pet i t ion
o f

Frank J. Franco

for Redeterminat ion of a Def ic iency or for Refund
of Personal fncome Tax under Art ic le 22 of the Tax
Law and New York City Personal Income Tax under
Chapter 46, Ti tLe T of the Administrat ive Code of
the City of New York for the Year 7977.

AFtr'IDAVIT OF MAITING
In the Matter of the Pet i t ion

o f
Manuel Kempner

for Redeterminat ion of a Def ic iency or for Refund
of Personal Income Tax under Art ic le 22 of the Tax
Law and New York City Personal Income Tax under
Chapter 46, Ti t le T of the Administrat ive Code of
the City of New York for the Year 7977.

State of New York ]
S S .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
21st day of September, 7984, he served the within not ice of Decision by
cert i f ied mai l  upon Stephen R. Buschel,  the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  v r rapper  addressed as  fo l lows:

Stephen R. Buschel
Seidman & Seidman
One North Broadway
White Plains, NY 10601

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.
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Aff idavi t  of  Mai l ing

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
Iast known address of the representat ive of the pet i t ioner.

Sworn to before me this
21s t  day  o f  September ,  L984.

t o a s ter  oa t
sec t ion



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Frank J. Franco

for Redeterminat ion of a Def ic iency or for Refund
of Personal Income Tax under Art ic le 22 of the Tax
Law and New York City Personal Income Tax under
Chapter 46, Ti t l -e T of the Administrat ive Code of
the City of New York for the Year 7977.

AFFIDAVIT OF MAIIING
In the Mat. ter of  the Pet i t ion

o f
Manuel Kempner

for Redeterminat ion of a Def ic iency or for Refund
of Personal Income Tax under Art ic le 22 of the Tax
Law and New York City Personal Income Tax under
Chapter 46, Ti t le T of the Administrat ive Code of
the City of New York for the Year 1977.

St.ate of New York ]
s s . :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
21st day of September, 7984, he served the within not ice of Decision by
cert i f ied mai l  upon Frank J. Franco, the pet i t ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

Frank J. Franco
44 High Street
I{hi te Plains, NY 10604

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.



Page 2
Aff idavi t  of  Mai l ing

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
27st day of September, 7984.

pursuant to Tax Law sect ion 774

addressee is the pet i t ioner
vrrapper is the last known address

that the said
forth on said

Authorized to



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 1??27

September 21, 1984

Frank J. Franco
44 High Street
White Plains, NY 1A604

Dear  Mr .  Franco:

Please take not ice of the Decision of the State Tax Comrnission enclosed
herewith.

You have now exhausted your right of review at. the administrative level.
Pursuant to sect ion(s) 690 & 1312 of the Tax Law and Chapter 46, Ti t le T of
the Administrat ive Code of the City of New York ,  a proceeding in court  to
review an adverse decision by the State Tax Corunission may be inst i tuted only
under Art ic le 78 of the Civi l  Pract ice traw and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the cornputat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept. Taxation and Finance
Law Bureau - tritigation Unit
Building //9, State Campus
Albany, New York L2227
Phone / l  (518) 457-2070

Very truly yours,

STATE TAx COMMISSION

cc :  Pet i t ioner 's  Representa t ive
Stephen R. Buschel
Seidman & Seidman
One North Broadway
White Plains, NY 10601
Taxing Bureauts Representat ive



STATE OF NEW YORK

STATE TAX COMI"IISSION

In the Matter the Pet i t ion

FMNK J. FRANCO

for Redeterrnlnat ion of a Def i-c iency or for
Refund of Personal Income Tax under ArtLcLe 22
of the Tax Law and New York City Personal
Income Tax under Chapter 46, Title T of the
Administrative Code of the City of New York for
the  Year  1977.

DECISION

In  the Mat ter  of  the Pet i t lon

o f

MANUEL KEMPNER

for Redeterninat ion of a Def ic iency or for
Refund of Personal Income Tax under ArticLe 22
of the Tax Law and New York City Personal
Income Tax under Chapter 46, Ti t le T of the
Admlnistrative Code of the Citv of New York for
t h e  Y e a r  L 9 7 7 .

Pet i t loners, Frank J. Franco, 44 Hig}: .  Street,  White Plains, New York 10604

and Manuel Kempner, 3534 Wil let t  Avenue, Bronx, New York 10467 '  f i led pet i t lons

for redeterminat ion of def ic iencies or for refunds of personal income tax under

Article 22 of the Tax Law and New York City personal income tax under Chapter

46, Ti t le T of the Adrninistrat ive Code of the City of New York for the year

L977 (FrLe Nos. 38728 and 38729).

A consol idated snal1 clalms hearing was held before Al len Caplowaith,

Hearing Off icerr at  the off ices of the State Tax Conmission, Two World Trade

Center ,  New York ,  New York ,  on  January  11 ,  1984 a t  1 :15  P.M. ,  w i th  a l - l  b r ie fs

to be subnit ted by February 11, 1984. Pet i t loner Frank J. Franco appeared with

o f

o f



S t e p h e n  R .  B u s c h e l ,  C . P . A .

Audit  Divis ion appeared by

-2-

Pet i t ioner Manuel

John P. Dugan, Esq.

Kempner appeared pro se. The

(Anne Murphy, Esq.,  of  counsel) .

ISSUES

I. t r{hether pet i t ioner Frank J. Franco is subject to a penalty pursuant to

sect ion 685(g) of the Tax Law and sect ion T46-185.0(g) of the Adurinistrat lve

Code of the City of New York, as a person who wi l l fu l ly fai led to col lect,

truthfully account for and pay over the New York State and City withholding

taxes due from International Maritine Plannlng and Comrercial Technology, Inc.

fo r  the  year  L977.

I I .  Whether pet i t ioner Manuel Kempner is subject to a penalty pursuant to

sect ion 685(g) of the Tax Law and sect ion T46-185.0(g) of the Adrninistrat ive

Code of the City of New York, as a person who wl l l fu l ly fal led to col lect,

truthfully account for and pay over the New York State and Clty withhol-ding

taxes due from International Maritine Planning and Comercial Technology, Inc.

for the year 1977.

I I I .  t r lhether the not ices of def lc iency were barred by the three-year

statute of l ln i tat lons.

FINDINGS OF FACT

1. The Audlt Divislon cl-aLured that Internatlonal Marit,ime PlannLng and

Counercial  Technology, Inc, (hereinafter TTIMPACTT'),  99 Park Avenue, Room 2600,

c/o Edeluran, New York, New York 10015, fal l -ed to pay over $2,094.57 in New York

State personal income taxes withheld and $268.28 in New York City personal

income taxes withheld from the wages of Lts employees for the period January 1,

1977 th rough February  28 ,  1977.

2. On February 22, 1982, the Audit  Divis l-on issued a Statement of Def ic iency

in conjunct ion with a Not l-ce of Def ic iency agalnst pet i t ioner Frank J. Franco
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whereln penalt ies rdere asserted pursuant to sect ions 685(g) of the Tax Law and

T46-185.0(g) of the Administrat lve Code of the City of New York for an amount

equal to the New York State and City withholdtng taxes due fron IMPACT for said

period. Such penalty was asserted on the grounds that pet i t ioner l tas a Person

required to col lect,  t ruthful ly account for and pay over sald taxes'  and that

he wl l l fu11y fai led to do so. A sini lar set of  docunents was issued against

pet i t f -oner Manuel Kempner under the same date. The def ic iency asserted therein

and the Audit  Divis ionts grounds for assert ing such def ic iency were identLcal

to those of pet i t loner Frank J. Franco.

3. IMPACT lras a'rsteamship agency - broker".  As such, i t  entered into

contracts rdith forei-gn steamship owners wherein, through lts agents and sub-agents,

i t  arranged for i ts c l ientst  vessels to be berthed in the United Statesr and

unloaded and reloaded for foreign export .

4.  Pet i t ioner Frank J. Franco was Vlce Presi .dent of IMPACT. He al leged

that his responsibi l i t les encompassed stevedoring contracts,  the charter ing of

vessels and the obtaining of new business. He clalmed that hLs pr lmary dut les

were with respect to IMPACTts agency business and that he was not lnvolved with

the preparation of IMPACT's payroll or the paynent of withhol-ding taxes. In

his pet i t ion, Mr. Franco stated that rr the company had a treasurer,  namely, Mr.

Manuel Kempner.. .and hls sole responsl-bl i i ty encompassed agency account ing'

transfer of funds, bookkeeping, payrol l  and payment of payrol l  taxes."

5. Petiti-oner Manuel Kempner was Treasurer of IMPACT. In his petition he

stated that he "was Treasurer of the company in name only. He was not a

stockholder. He worked under the dlrection and control of the company Vice-

President in Charge of Finance, Mr. Frank Franco. Pet i t ioner had no lndependent
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authori ty within the company.f '  He test i f ied that his pr iuary duty as Treasurer

was to take care of the day-to-day operat ion, mainly ln the agency aspect.

6. Pet i t loner Frank J. Franco testLf led that he was authorlzed to co-slgn

all corporate checks. Peritioner Manuel Kempner testifl-ed that he nias authortzed

to co-sign checks, whi le the other off icers ( incl-usive of Mr. Franco) were

authorized to sign checks singular ly.

7. Both pet i t ioners clal-med that IMPACT's bookkeeper was responsible for

the withholding and paynent of payroLl- taxes during the period at issue. Mr.

Kempner was the bookkeeperfs dlrect supervisor.

8. Pet l t ioners test i f ied that they were neither stockholders nor directors

of IMPACT.

9. Pet i t ioners al leged that the wlthholdtng taxes at issue were paid by

Boulder Shipping Agency Ltd. (Boulder).  Tlrey explalned that Boulder was a

related corporat lon whlch was used to do buslness at internat ional locat ions

other than those where IMPACT operated. Both IMPACT and Boulder had the same

employees and corporate off icers. Pet i t ioners al leged that the corporate

payroll was paid by Boulder until approximatel-y March, L977, when IMPACT

conmenced disbursing the payroll funds. Accordingly, they belleve that Boulder

paid the withholding taxes at issue for the perlod January 1, 1977 to February 28,

1977 slnce IMPACT had no payrol l  pr ior to March, L977.

10. Pet i t ioner Frank J. Franco traveled abroad frequent l-y during L977 to

sol ic i t  new cl ients and to maintain the corporat lonts then current clLents. I le

rilas overseas on buslness during most of the perl-od at lssue herein. Accordingly,

he contended that a failure to pay withholding taxes during such period cannot

be deemed wi l l fu l  on his part  s ince he was not physlcal ly present at the

corpo(at ionrs off ices. Pet i t ioner Manuel Kempner also clained that should he
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be held as a person responsible for the payment of the taxes at issue'  he

should not be held personal ly l lable since the fai lure to pay such taxes was

not willful on his part. No grounds were given as to why such failure to pay

the taxes r^ras not a willful failure by petitioner Manuel Kempner.

11. Pet i t ioners al leged that the def ic lencles asserted against them were

t ime barred.

12. Pursuant to a computer pr intout,  dated January 30, 1984' f rom the

withholding tax accounts recelvable system, the account of IMPACT shows a

balance due of $21362.95, the amount at lssue herein. Such balance due was for

the period r '01-01-77 to 02-28-77t 'pursuant to such pr lntout,  and the return

f i led for said period r i ras so f l led on l Iay 22, 7979.

13. Review of both a computer pr intout on the account of Boulder,  and a

copy of Lts 1977 Reconci l iat lon of Tax Wtthheld, shows pet i t ionersr claim that

the taxes at issue were paid by Boulder to be unfounded.

CONCLUSIONS OF LAII

A. That sect ions 683(a) of the Tax Law and T46-183.0(a) of the Administra-

t ive Code of the City of New York provide that:

1977

the

1982

"Except as otherwlse provided ln thLs sect ion; any tax
under this (art lc le/part)  shal l  be assessed within three
years after the return rras filed (whether or not such
re turn  was f i led  on  or  a f te r  the  da te  p rescr ibed) . t t

B. That the withholding tax return filed by IMPACT for the period January I'

through February 28, 1977 was late f i led onNIay 22, 1979. Accordlngly '

not ices of def ic iency issued against each pet i t ioner herein on February 22'

\f,ere not time barred.

C. That sect ions 685(g) of the Tax Law and T46-185.0(g) of the Administra-

Code of the City of New York provide that:t ive
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"Any person required to col lect,  t ruthful ly account for,
and pay over the tax imposed by thts (article/part) who
wll l fu l ly fai ls to col lect such tax or truthful ly account
for and pay over such tax or wlllfully attenpts i.n any
manner to evade or defeat the tax or the payment thereof'
shal1, in addit ion to other penalt ies provided by law, be
llable to a penalty equal to the total amount of the tax
evaded, or not col- lected, or not accounted for and paid
over .  r r

D. That sect ions 685(n) of the Tax Law and T46-185.0(n) of the AdmLnistra-

t ive Code of the City of New York provide that,  for purposes of subdivis ion

(g) ,  the  te rm person:

"I I ]ncludes an lndlvidual,  corporat ion or partnershlp or an
off icer or employee of any corporat ion ( including a dlssolved
corporat ion) '  or a member or employee of any partnership,
who as such off icer,  employee, or member is under a duty to
perforn the act in respect of which the violat ion occurs.r l

E. That pet i t ioner Frank J. Franco has fai led to sustain his burden of

proof,  imposed pursuant to sect ions 689(e) of the Tax Law and T46-189.0(e) of

the Administrative Code of the City of New York, to show that he lras not a

person responsible for the col lect ion and paynent of the New York State and

City withholding taxes of IMPACT for the period at issue herein.

F. That petitioner Manuel Kempner has failed to sustain his burden of

proof,  imposed pursuant to sect ions 689(e) of the Tax Law and T46-189.0(e) of

the Adninistrati-ve Code of the City of New York, to show that he was not a

person responsibl-e for the collection and payment of the New York State and

City withholding taxes of IMPACT for the period at issue herein.

G. That turnlng next to the quest ion whether pet i t ionersr fal lure to

col lect,  account for and pay over the taxes was wi1l fu11, the test for deterninlng

wi l l fu lness is trwhether the act,  default ,  or conduct is consciously and volun-

tarily done wlth knowledge that as a resultr trust funds bel-onging to the

Government w111 not be paid over but wi l l  be used for other purposes [ci tat lons
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omi r red l . r r  Mat te r  o f  Lev ln  v .  Ga l lman,  42  N.y .2d ,32 ,  34  (Lg77) .  A  f lnd lng  o f

willfulness does not require an intent to deprlve the Government of its funds.

r ' [K]nowledge that wlthholding taxes have not been remit ted and a fai lure to

investigate or correct this mismanagement of corporate fund.s is enough to

const i- tute wi l l fu l  conduct Ic l tat lon omit ted]. t t  Matter of  Maclean v. State Tax

cormlss ion '  69  A.D.2d '  95L,952,  a f f td  (on  op in l -on  be10w)  (g0) ,  49  N.y .2d ,  g20.

The evidence Presented through pet i t ioners t  testLmony is l -nsuff ic ient to show

that their failure to col-l-ect' account for and pay over the taxes d.ue was other

than wi l l fu l l .

H. That rhe pet i t ion of

Def ic iency lssued against him

I.  That the pet i t ion of

Def ic iency issued against him

DATED: Albany, New york

sEP 211984

Frank J. Franco is denied and the Notice of

on Pebruary 22, 7982 is sustained.

Manuel Kempner is denied and the Notice of

on February 22, 1982 ls sustained.

STATE TAX CO}OTISSION

PRESIDENT


