
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Solomon Estren
AFFIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or for Refund
of New York State Personal fncome Tax under Art ic le
22 of the Tax law and New York City personal
Income Tax under Chapter 46, Ti t le T of the
Adninistrative Code of the City of New York for
the Years 1977 ,  1978 and L979.

State of New York ]
s s . :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
9th day of November, L984, he served the within not ice of Decision by cert i f ied
mai l  upon Solomon Estren, the pet i t ioner in the within proceeding, by enclosing
a true copy thereof in a securely sealed postpaid hrrapper addressed as fol lows:

Solomon Estren
4405 Waldo Ave.
Bronx, NY L047L

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent furLher says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
9th day of November, 1984.

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

r ized to r o a
pursuant to Tax Law sect ion  174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Solomon Estren

for Redeterminat ion of a Def ic iency or for Refund
of New York State Personal Income Tax under Art ic le
22 of the Tax law and New York City personal
Income Tax under Chapter 46, Ti t le T of the
Administrat ive Code of the City of New york for
the Years 1977 ,  1978 and 7979.

AFFIDAVIT OF }fAIIING

State of New York ]
s s . :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
9th day of November, 1984, he served the within not ice of Decision by cert i f ied
mai l  upon Marc A. Goodman, the representat ive of the pet i t ioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Marc A. Goodman
P.0 .  Box  484,  Grac ie  S ta t ion
New York, NY 10028

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Posta1
Service within the Stat.e of New york.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
9th day of November, L98t+.

or ized i.5ter oat
pursuant to w sec t ion  174



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 9, L984

Solomon Estren
4405 Waldo Ave.
Bronx, NY 1047L

Dear  Mr .  Es t ren :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the adurinistrative level.
Pursuant to sect ion(s) 690 & 1312 of the Tax Law and Chapter 46, Ti t le T of
the Adninistrative Code of the City of New York, a proceeding in court to
review an adverse decision by the State Tax Commission may be inst i tuted only
under Art ic le 78 of the Civi l  Pract ice law and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision rnay be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Li t igat ion Unit
Bui lding /19, State Campus
Albany, New York 72227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Marc A. Goodnan
P.O.  Box  484,  Grac ie  S ta t ion
New York, NY 10028
Taxing Bureauts Representat ive



STATE OF NEI,J YORK

STATE TAx COMMISSION

In the Matter of the Pet i t ion

o f

SOTOMON ESTREN

for Redeterminat ion of a Def ic iency or for
refund of New York State Personal Income Tax
under Art.ic1e 22 of the Tax law and New York
City Personal Income Tax under Chapter 46,
Ti t1e T of the Administrat ive Code of the
City of New York for the Years 7977, 7978
and 1979.

DECISION

Peti t ioner,  Solomon Estren, 4405 l{aldo Avenue, The Bronx, New York 10471,

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of New York

State personal income tax under Art ic le 22 of the Tax Law and New York City

personal income tax under Chapter 46, Ti t le T of the Administrat ive Code of the

Ci ty  o f  New York  fo r  the  years  t977,  1978 and L979 (F i le  No.  35878) .

A formal hearing was held before Robert  F. Mul l igan, Hearing 0ff icer,  at

the off ices of the State Tax Commission, Two i{or ld Trade Center,  New York, New

York  on  December  9 ,  1983 a t  10 :45  A.M. ,  w i th  a l l  b r ie fs  to  be  submi t ted  by

February 14, 7984. Pet i t ioner appeared by Marc A. Goodman, CPA. The Audit

D iv is ion  appeared by  John P.  Dugan,  Esq.  (Wi I I i_am Fox,  Esq.  o f  counse l ) .

ISSI]ES

I.  Whether the Audit  Divis ion properly adjusted pet i t ioner 's income by

adding back certain deduct ions taken by a professional service corporat ion of

which pet i t ioner r i ras a sharehotder.

I I .  Whether the Audit  Divis ion properly disal lowed a claim for casualty

loss  fo r  the  year  7979.
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FINDINGS OF FACT

1.  Pet i t ioner ,  So lomon Est ren ,  a  phys ic ian ,  and h is  w i fe ,  E la ine  Es t ren ,

f i led separate New York State income tax resident returns with New York City

persona l  income tax ,  on  combined fo rms fo r  the  years  7977r  1978 and L979.

2 .  The 1977,  1978 and 1979 re tu rns  were  sent  to  the  Har lem Branch 0 f f i ce

for f ie ld audit  examinat ion in connect ion with an audit  of  pet i t ioner 's personal

serv ice  corpora t ion ,  So lomon Est ren ,  M.D. ,  P .C.  The aud i to r  conc luded tha t

pet i t ioner had fai led to add to New York income those modif icat ions required

u n d e r  s e c L i o n  6 1 2 ( b ) ( 7 ) ,  ( b ) ( 8 )  a n d  ( b ) ( 9 )  o f  t h e  T a x  L a w .  T h e  a u d i r o r  a l s o

disal lowed a casualty loss on the basis that.  pet i t ioner had submitted insuff ic ient

p r o o f .

3.  Statements of  Audi t  Changes issued to pet i t ioner  on 0ctober  20,  1981

prov ided in  par t  as fo l lows:

7977 and 1978

"As the result  of  f ie ld audit  examinat ion for the above indicated years, your
tax  l iab i l i t y  i s  recomputed as  fo l lows:

You fai led to add to New York Income modif icat ions under art ic le 22, Sect ion 612
( b )  ( t ) ,  ( b )  ( s ) ,  a n d  ( b )  ( e ) .

Adj ustments

Sect ion  612 (b )  (7 )  -  Pens ion
S e c t i o n  5 I 2  ( b )  ( 8 )  -  F . r . c . A .
Sec t ion  612 (b )  (9 )  -  Insurance
Travel & Entertainment
Total  Adjustments
Addit ional New York State
Personal Income Tax Due
Addit ional New York Citv
Personal Income Tax Due (Tax Rate O.t" l )

:lMaximum Tax Computation - IT-250"

7979

"As the result  of  f ie ld audit  examinat ion
tax l iabi l i ty is recomputed as fol lows:

$5  ,508  .  72
816 .  75
754 .99

sl,_080-46

$r ,062.a7

304.46

$6,129 .77
893 .85

r ,469  .45
7 ,222 .00

$9*Zll-!z

$1 ,139 .1 l ' t

477 .75

$2  , 201  .  18

7 22.2r

for the above indicated year,  your
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You fai led to add to New York Income modif icat ions under art ic le 22, Sect ion
612 (b )  (7 ) ,  (b )  (8 )  and (b )  (9 ) .  The in fo rmat ion  submi t ted  does  no t  subs tan t ia re
the  casua l ty  loss  deduct ion  c la imed:

Ad jus tments :

Sec t ion  612 (b )  (7 )  -  Pens ion
S e c t i o n  6 1 2  ( b )  ( 8 )  -  F . I . C . A .
Sect ion 612 (b) (9) -  fnsurance
Casua l ty  loss
Travel and Entertainment
Total  Adjustments

1 
Fom IT-2702. l-PC requires the

to the shareholderrs Federal  income
672(b) (9 )  o f  the  Tax  Law.

$  7 ,257 .36
r ,163.32

388 .57
72,982.0A
1 ,332 .00

s23.723.25

report ing of amounts required to be added
u n d e r  s e c t i o n  6 1 2 ( b ) ( 7 ) ,  6 L 2 ( b ) ( 8 )  a n d

Add i t iona l  New York  S ta te  Persona l  Income Tax  Due.  IT -250 Computa t ion  $2 ,772.97

Add i t iona l  New York  C i ty  Persona l  Income Tax  Due ($23,123.25  X 4 .3%)  994.30"

0n January 22, 1982, the Audit  Divis ion issued not ices of def ic iency

against pet i t ioner based on the statements of audit  changes. (pet i t ioner had

executed a consent f ix ing the period of l imitat ion for the yeax 1977 to Apri l

15  ,  7982. )

4 .  I t  i s  no t  c lear  f rom the  record  whether  fo rm IT-2102.1-PC (New York

State Professional Service Corporat ion Information Return) was f i led by pet i-

t ioner 's  p ro fess iona l  serv ice  corpora t ion  fo r  each o f  the  years  in  i ssue.  In

any event,  copies were not attached to pet i t ioner 's return nor produced at the

1
hear ing .  '

5.  Pet i t ioner claims that the amounts added to his income as modif icat ions

under sect ion 672 were excessive and did not take into considerat ion the fact

that contr ibut ions were made by the corporat ion on behalf  of  i ts other employees.

At the hearing, pet i t ioner produced a let ter dated November 28, 1983 from The

Marks Pension Service, the f i rm which provided actuarial  services to the

corpora t ion  fo r  the  years  a t  i ssue.  The le t te r  was  addressed to  pe t i t ioner rs

representat ive and stated in part  as fol lows:
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t tAs per our telephone conversat ion, we have determined the port lon of the
annual contr ibut ion for Dr.  Estren, deduct ible for the year ending August 31'
L977,  1978 and L979.  The f igures  are  as  fo l lows:

Taxable year ending 1979 1978 1977
S i d e  F u n d  $ L 4 , 0 2 6 .  $ 7 , 4 1 9 .  $ 7 , 7 8 3 .
Premium 21680,  21770.  2 '895.
Cost of l i fe insurance
P r o t e c t i o n  P .  S .  5 8  L , 3 2 L .  I  , 2 5 7 .  1 , 1 9 6 . "

Pet i t ioner also claims that the amounts l isted above as rrCost of l i fe

insurance Protect ion P.S. 58tr  were reported as other income for al l  of  the

years in quest ion on the appropriate forn IT-201. The i tems of f rother incomett

reported on pet i t ionerts IT-201 returns qrere as fol lows:

Calendar Year
T

r97 8
1979

Other Incone (Schedule A Forrn IT-201/208)
$ I , 2 5 7

L , 3 2 L
3 , 2 9 3

6,  The casual ty  loss of  $12,982 c la ined on pet i t ioner ts  L979 return ldas

based on water  damage to pet i t ioner ts  res idence located at  4405 t r Ia ldo Avenue in

the Fie ldston sect ion of  The Bronx.

Pet i t ioner  d id not  personal ly  appear and gI-ve test imony at  the hear ing.

Let ters sent  by Dr.  Estren to the Fie ldston Property  Oroners Associat ion,  Inc.

in October and November 1978, however, indicate that the damage was caused by

clogging of  the storm sewer l ines which purpor tedly  belong to the Associat ion.

The let ter  of  October 12,  1978,  s tates in  par t '  as fo l lows;

r fAs a resul t  o f  repeated f looding and apparent  obstruct ion of  these
serser  l ines,  there has been extenslve erosion of  the land which
encompasses my propert l r  and seepage and undermining of  the concrete
coving of  the house and of  both soi l  and concrete walks.  Since these
l ines u l t imate ly  belong to and are mainta ined by F.P.O.A.  i t  cont lnues
to be my understanding that  F.P.O.A.  is  indeed responsi .b le for  the
damage which has occurred. It does not seem to me reasonable that my
underground system be responsib le for  the ent i re dra inage of  a l l  o f
F ie ldson (s ic)  which l ies to our  nor th.  I  have been g iven to under-
stand,  in  addi t ion,  that  the dra inage f rom Mr.  Vic torrs  pool  was
directed by a sewer l ine i -nto my sewer p ipe system.r '
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The let . ter of  November 20, I978 points ouL that pet i t ioner received no

reply to the f i rst  let ter and states in part :

"Because of the horrendous f looding which had occurred last winter,
and in order to avoid a recurrence, I  have been forced to undertake
extensive replacement and revision of the sewer and drainage system
which underl ies my property,  and have already gone to considerable
expense. I  again cal l  these facts to your attent ion, and again
request your attent ion to the si tuat ion, specif ical ly with regard to
the l iabi l i ty of  FP0A, fnc. as apparent owner and maintainer of these
s y s t e m s . t t

7 .  A t  the  hear ing ,  pe t i t ioner ts  representa t ive 'p roduced four  photograph ic

color transparencies (sl ides) and a hand viewer. The transparencies showed

exter ior v i-ews of a bui lding and landscaping surrounded by water.  The Hearing

0ff icer requested pet i t ioner 's representat ive to have pr ints made from the

transparencies, which pr ints would be received in evidence after the hearing.

0n January 6, 7984, however,  the trunk of the representat ivets automobi le was

burg la r ized  and the  representaL ive 's  b r ie f  case,  wh ich  conta ined the  Es t ren

f i le,  was stolen. The f i le was not recovered and the pr ints were thus not

received into evidence.

B. At the hearing, pet i t ioner 's representat ive also produced invoices

showing that repairs were made to pet i t ioner 's property in 1979. The represen-

tat ive was asked to provide copies of the invoices after the hearing, however,

these also became unavai lable due to the theft .

9.  No evidence was adduced at the hearing as to the travel and entertainment

adjustments made in the statement of audit  changes and included in the not ices

of def ic iency and i t  appears that these i tems are no longer being chal lenged by

pet i t ioner .

CONCLUSIONS OF tAW

A.  That  sec t ion  672(b)  o f  the  Tax  law and sec t ion  T46- I I2 .0 (b)  o f  the

Administrat ive Code of the City of New York provide for certain modif icat ions
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increasing Federal  adjusted gross income of taxpayers who are shareholders in

persona l  serv ice  corpora t ions .

Subdivis ion (b) (7) of  each sect ion requires such a taxpayer to add

back  the  amount  deduc t ib le  by  such corpora t ion  under  sec t ion  404(a) (1 ) ,  (2 )  o r

(3) of the Internal Revenue Code (Pension Trusts,  Employees'  Annuit ies and

Stock  Bonus and Pro f i t  Shar ing  Trus ts )  fo r  the  persona l  serv ice  corpora t ionrs

taxable year ending in or with such taxpayer 's taxable year for contr ibut ions

paid on behalf  of  such taxpayer minus the maximum amount which would be deduct ible

for Federal  income tax purposes by such taxpayer under sect ion 62(7) of the

fnternal Revenue Code (Setf  Employed Retirement Plans) i f  such taxpayer were a

self  employed individual.

Subdivis ion (b) (8) of  each sect ion requires such a taxpayer to add

back social  securi ty tax deducted by the corporat ion with respect to the wages

of such taxpayer for the calendar year ending in or with such taxpayer 's

taxab le  year .

Subdivis ion (b) (9) of  each sect ion requires such a taxpayer to add

back the amount deducted by the corporat ion for Federal  income tax purposes for

contr ibut ions to purchase l i fe,  accident or health or other insurance for said

taxpayer for the corporat ionrs taxable year ending in or with such taxpayerfs

taxable year,  excepL for the amount included by such taxpayer in gross income

for Federal  income tax purposes and except for the amount attr ibutable to

contr ibut ions to purchase insurance to reimburse such taxpayer for expenses

incurred by him for medical  care [213(e) fnternal Revenue Code] of such taxpayer,

his spouse and his dependents.
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B. That pet i t ioner has not sustained his burden of proo f2 to show that he

is ent i t led to redetermi.nat lon of the adjustments made with respect to sect ion

6L2(b)  (7 )  ,  (8 )  and (9 )  o f  the  Tax  Law and sec t ion  T46-712.0(b)  (7 ) ,  (8 )  and (9 )  o f  the

Adrninistrative Code of the City of New York.

With respect to the pension urodif icat ion t  (b) (7) I  '  the let ter of  The

Marks Pension Service (Finding of Fact rr5rr)  is ambiguous and by l tsel f  is not

sufficient to show that the modifications made by the Audit Division were

excessive.

With respect

noth ing in  the record

the socia l  secur i ty  nodi f icat ion t  (b)  (8)  ] ,  there is

show that any such nodifications had been made by

of  the Tax Lawl  Sect ion T46-189.0(e)  of  the Adnin is t rat ive
New York.

t o

to

pet i t ioner or Lhat the nodif icat ions urade by the Audit  Divis ion were excessive.

With respect to the insurance modif icat ion t  (b) (9) l ,  a l though the

f igures reported by The Marks Pension Service (Finding of Fact "5") for insurance

for  1978 ($1r257)  and L979 ($1r321) ,  a re  ident ica l  to  r ro ther  income"  repor ted

for 1977 and 197B, respect ively,  there is no explanat ion as to why insurance

contr ibut ions report ,ed as deduct ible for the corporat ionrs f iscal  year ending

on August 31, L978, for example, would be treated as income for pet i t lonerfs

calendar year 1977.

Moreover,  with respect to al l  modif icat ions, i t  is noted that forms

2L02. l-PC, the corporat ion information returns, or other such documents l tere

not produced by pet i t ioner.

C. That sect ion 165 (a) ot the Internal Revenue Code provides for a

deduction for any loss sustalned during the taxable year and not compensated

for by insurance or otherr,r ise. Sect ion 165(c) (3) l iur l ts losses of property not

connected with an individualts trade or business to losses ar is ing fron f i . re,

2  
S" " t ion  689 (e )

Code of the City of
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stormr shipwreck or other casualty,  or f rom theft  and further l imits the amount

of the deduct ion to that amount exceeding $100 for each such loss.

Pet i t ioner did not sustain his burden of proof to show: ( t)  t t rat  t t re

water  damage was the  resu l t  o f  a  casua l ty l  o r ,  (2 )  the  amount  o f  the  loss .

(Although the photographic evidence and the invoices which were stolen may have

been helpful  to pet i t ioner 's case, i t  is doubtful  that they alone would have

been su f f i c ien t  to  sus ta in  the  burden. )

D. That the pet i t ion of Solomon Estren is denied and the not ices of

def ic iency issued on January 22, 1982 are sustained.

DATED: Albany, New York STATE TAX COMMISSION

N0v 0 e 1984
PRESIDENT

r ,-) Jn'. - .  
I  z i r -o^.-  h l \  c*tu-L.

COMMISSIONER './


