
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Eduardo & Rosa Estrada

for Redeterminat ion of a Def ic iency or for Refund
of New York State Personal Income Tax and
Unincorporated Business Tax under Art ic les 22 and
23 of the Tax law and New York City Personal
Income Tax under Chapter 46, Ti t le T of the
Adrninistrat ive Code of the City of New York for
the  Years  1977 ,  1978 & 1979.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
5 th  day  o f  0c tober ,  1984.

AFFIDAVIT OF MAITING

that the said addressee is the petit ioner
forth on said wrapper is the last known address

State of New York l

County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
5th day of 0ctober,  7984, he served the within not ice of Decision by cert i f ied
mai l  upon Eduardo & Rosa Estrada, the pet i t ioners in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addreised
as  fo l lows:

Eduardo & Rosa Estrada
58-09 Col lege Point  B lvd.
F lushing,  NY 11355

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of Ner* York.

s te r  oa t
pursuant

to
rs  secL ion  174



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

0ctober  5,  1984

Eduardo & Rosa Estrada
58-09 Co l lege Po in t  B lvd .
F lush ing ,  NY 11355

D e a r  M r .  &  M r s .  E s t r a d a :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant  to  sec t ion(s )  690,  722 & 1312 o f  the  Tax  law and Chaptex  46 ,  T i t le  T
of the Administrat ive Code of the City of New York, a proceeding in court  to
review an adverse decision by the State Tax Commission may be inst i tuted only
under Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in
the Supreme Court of  the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept. Taxation and Finance
Law Bureau - l i t igat. ion Unit
Building if9, State Campus
Albany, New York 72227
Phone i l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Taxing Bureauts Representat ive



STATE OF NEI,\I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

EDUARDO ESTRADA AND ROSA ESTRADA

for Redeterminat ion of a Def ic iency or for
Refund of New York State Personal fncome Tax
and Unincorporated Business Tax under Art ic les
22 and, 23 of the Tax Law and New York City
Personal Income Tax under Chapter 46, Ti t le T
of the Administrat ive Code of the City of New
York  fo r  the  Years  1977 ,  1978 and 1979.

DECISION

Pet i t ioners ,  Eduardo Es t rada and Rosa Es t rada,  58-09  Co l lege Po in t  Bou levard ,

F lush ing ,  New York  11355,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a  de f ic iency

or for refund of New York State personal income tax and unincorporated business

tax under Art ic les 22 and 23 of the Tax law and New York City personal income

tax under Chapter 46, Ti t Ie T of the Administrat ive Code of the City of New

York  fo r  the  years  1977,1978 and 7979 (F i re  Nos.  35351,  35352,  35353 and

3s3s4).

A smal l  c laims hearing was held before Al len Caplowaith, Hearing Off icer,

at the off ices of the State Tax Commission, Two World Trade Center,  New York,

New York ,  on  November  3 ,  1983 a t  9 :15  A.M. ,  w i th  a l l  b r ie fs  to  be  submi t ted  by

February 11, 1984. Pet i t ioner Eduardo Estrada appeared pro se. The Audit

D iv is ion  appeared by  John P.  Dugan,  Esq.  (PauI  Le febvre ,  Esq.o f  counse l ) .

ISSI]ES

I .

bus iness

I I .

against

Whether a f ie ld audit  adjustment attr ibut ing addit ional unreported

income to pet i t ioner Eduardo Estrada was proper.

Whether the Audit  Divis ion properly asserted a greaLer def ic iency

pet i t . ioner Eduardo Estrada for the years 1977 and 7978.
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I I I .  Idhether pet i t . ioners f i led a t imely pet i t ion for the year 7979.

IV. Whether the Audit  Divis ionrs imposit ion of negl igence penalt ies was

proper .

FINDINGS OF FACT

1.  Pet i t ioners ,  Eduardo Es t rada and Rosa Es t rada,  f i l ed  a  New York  S ta te

fncome Tax ResidenL Return (with New York City Personal Income Tax) under

f i l ing status "marr ied f i l ing separately on one return" for each of the years

1971 ,  1978 and 7979.  0n  each o f  sa id  re tu rns  pe t i t ioner  Eduardo Es t rada

reported net income derived from his act iv i t ies engaged in as a taxicab owner

a n d  o p e r a t o r  a s  f o l l o w s :  1 9 7 7  -  $ 3 , 6 1 2 . 0 0 ,  1 9 7 8  -  $ 5 , 0 9 7 . 0 0 ,  7 9 7 9  -  9 5 , 2 8 6 . 0 0 .

Pet i t ioner Eduardo Estrada did not f i le an unincorporated business tax return

for any of the years at issue herein.

2. 0n Apri l  30, 1981 the Audit  Divis ion issued three (3) st .atemenLs of

audit  changes to pet i t . ioners as fol lows:

a. -  to Eduardo Estrada wherein as the result  of  a f ie ld
audit ,  an adjustment was made for "addit ional receipts 'r
o f  $ 9 , 0 0 0 . 0 0  f o r  e a c h  y e a r  a t  i s s u e .  A I s o ,  c r e d i t
adjustments were made real locat ing exemptions and
deduct ions  c la imed by  Mrs .  Es t rada to  h im in  o rder  to
arr ive at the smal lest combined tax l iabi l i ty.

b.  -  to Eduardo Estrada wherein unincorporated business tax
was computed on his reported taxicab income plus the

add i t iona l  rece ip ts "  o f  $9 ,000.00  de t .e rmined fo r  each
y e a r  a t  i s s u e .

c. -  to Rosa Estrada wherein the corresponding real locat ion
of deduct ions and exempLions vras made shif t ing such
deduct ions and exemptions to Eduardo Estrada's return
fo r  each year  a t  i ssue.

3 .  Based on  the  above,  s ix  (6 )  no t ices  o f  de f ic iency  r l7ere  issued aga ins t

pe t i t ioners  as  fo l lows:



Petit ioner
Date  o f
Issuance

a.  Bduardo Es t rada Ju Iy  23 ,  1981

b.  Eduardo Estrada JuIy  23,  1981

c.  Eduardo Estrada Ju ly  23,  1981
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Year  Taxes  Asser ted

1977 NYS Personal Income Tax,
NYC Personal Income Tax
and Unincorporated Business
Tax

1977 NYS Personal Income Tax

$ss7.36

and NYC Personal fncome Tax 5140.93

L978 NYS Personal Income Tax.
NYC Personal Income Tax
and Unincorporated Business
Tax

Total  Tax
Defic iencv

$7s2.867

d. Eduardo Estrada July 23, 1981 7978 NYS Personal Income Tax
and NYC Personal Income Tax S 32.26I

e. Eduardo Est.rada September 10, 1981 1979 NYS Personal Income Tax,
NYC Personal Income Tax
and Unincorporated Business
T a x  S 5 1 7 . 6 1

f.  Rosa Estrada September 10, 1981 1979 NYS Personal Income Tax
and NYC Personal fncome Tax $220.53

4. Negl igence penalt ies were asserLed on each of the aforestated not ices

of def ic iency pursuant to sect ions 685(b) and 722(a) of the Tax Law and sect ion

T46-185.0(b)  o f  Chapter  46 ,  T i t te  T  o f  the  Admin is t ra t i ve  Code o f  the  C i ty  o f

New York .  In te res t  was  a lso  asser ted  on  each o f  sa id  no t ices .

5 .  Not ices  o f  de f ic iency t tb "  and 'd t r ,  supra ,  were  inadver ten t ly  i ssued to

Eduardo Estrada al though the def ic iencies asserted therein were with respect to

the tax l iabi l i t ies determined to be due from Rosa Estrada.

6. 0n March 9, 1981 pet i t ioners executed a consent form extending the

period of l imitat ions for assessment with respect to their  1977 return to

Apr i l  15 ,  L982.  Sa id  consent  was va l ida ted  by  the  Aud i t  D iv is ion  March  11 ,

1 9 8 1 .

'l
-  I t  appears that in transposing the 1978 def ic iencies from the statements

of audit  changes t .o the corresponding not ices of def ic iency, Not ice of
Def ic iency  "c "  was  overs ta ted  by  $71.15  wh i le  Not ice  o f  Def ic iency  I 'd t f  was
u n d e r s t a t e d  b y  $ 7 1 . 1 5 .
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7. 0n September 4, 1981 pet i t ioner Eduardo Estrada submitted a let ter to

the Tax Appeals Bureau wherein he protested the def ic iencies asserted for 1977

and 1978.  Subsequent ly ,  on  Apr i l  22 ,  1982 he  f i led  pe t i t ions  w i th  respec t  to

the four (4) not ices of def ic iency issued July 23, 1981 for the years 7977 and

1978.  There  is  no  record  o f  pe t i t ioners '  hav ing  f i led  a  pe t i t ion  fo r  the  year

1979.  0n  March  3 ,  1983 pe t i t ioners  f i led  a  per fec ted  pe t i t ion  fo r  a l l  th ree

years  a t  i ssue here in .

B. In order to cure the defect created by the erroneous issuance of

no t ices  o f  de f ic iency t rb t tand t td t t ,  supra ,  to  Eduardo Es t rada ra ther  than to

Rosa Estrada, the Audit  Divis ion proposed at.  the hearing held herein that said

not ices be cancel led and that the deduct ions and exemptions or iginal ly claimed

by Rosa Estrada on her 1977 and 1978 returns be shi f ted back to her returns,

Lhus creat ing greater def ic iencies for Eduardo Estrada for said vears than

those shown on not ices of def ic iency t ta" and t tct t ,  supra.

9 .  The shif t  in deduct ions and exemptions from Rosa Estrada's returns to

Eduardo Estrada's returns r^ras made at the discret ion of the Audit  Divis ion in

computing the revi-sed l iabi l i t ies on the statements of audit  changes. Said

changes were not made at the request,  nor with the consent,  of  pet i t ioners.

10 .  The f ie ld  aud i t  ad jus tments  fo r  "add i t iona l  rece ip ts "  o f  $9r000.00  fo r

each year aL issue were determined through use of an indirect method of income

reconstruct ion. The method used herein was the cash avai labi l i ty analysis

method. Since Eduardo Estrada al leged at the t ime of the audit  that al l  h is

records had been stolen, the audit  was conducted ut i l iz lng information contained

in the Lax returns at issue and subpoenaed checking account records. Based on

such records said adjustments were computed as fol lows:



" C a s h  I n :
Gross  Rece ip ts
Net Wages (wife)
From C. Lopez

Cash Out :
Deposits to Checking Account
Business Expenses Paid in Cash

Total  Cash Out

Cash Avai lable
Cost  o f  L iv ing
Shortage

-5-

r977

$ 7 ,404 .00
4,2r7  .00
2 ,284 .00

s  13  .905  .  00

$12 ,2 r4 .00
2 ,262 .00

s14 .476 .00

$ (sz1.  oo)

7978

$  9 ,623 .00
4 ,400 .00
2 ,925  . oo

s  16  . 948 .  00

$12,153 .00
r  ,942.00

$14,_095-_00

7979

$11,432 .00
5,228.00
7 , 4 7 L . 0 0 n

s18 .331 .00 '

$72  ,7  25  .00
2 ,348 .00

$15,_013-_00

$  3 ,258 .00
t2 ,258 .00

(5-g . ooo . oo) "
8 ,429  . 00

$ 2 ,853 .00
1  1  .853  .00

GJ:"qqq=0o
11. Mr. Est.rada al leged that he was unable to dr ive his cab ful l  t ime

during the years at issue since he was experiencing medical problems which

affected his eyes. Al though he establ ished that he was indeed experiencing

problems with his eyes, he fai led to establ ish that as the result  of  such

problems his working t ime was diminished.

72. Mr. Estrada al leged that he received money from his mother in Peru

during each year at issue. The money, he contended, was comprised of gi f ts as

wel l  as his share of rental  income from property he owned joint ly with his

moLher in Peru. Pet i t ioner did not keep a record of the money he received

which or iginated from Peru. He claimed that the money was del ivered to him by

individuals travel ing from Peru to the United Stat.es since Peru was under a

dictatorship at the t ime and str ict  governmental  restr ict ions were placed on

money leaving the country.

13. Subsequent to the hearing Mr. Estrada submitted a translated sworn

aff idavi t  by his mother in Peru wherein she stated that:

a .  Mr .  Es t rada owns a  p iece  o f  land  in  Peru  tha t  covers
two thousand square meters and on which is si tuated

)-  
C a s h  i n  f o r  7 9 7 9  t o t a l s  $ 1 8 , 1 3 1 . 0 0  n o t  $ 1 8 , 3 3 1 . 0 0  a s  s t a t e d  i n  t h e  c a s h
ava i lab i l i t y  ana lys is .
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three stores used as mechanic workshops, a retai l  store
and a house with l iv ing quarters from which he receives
renLal income.

b. Mr. Estrada receives a pension or monthly income as a
ret i red employee of the Health Ministry in Peru.

c .  Through a  th i rd  par ty  she sent  h im $7,000.00  in  1977.

d .  S h e  d e l i v e r e d  $ 1 1 , 0 0 0 . 0 0  t o  h i m  i n  1 9 7 8 ,  s u c h  f u n d s
being the proceeds from the sale of a t tMicrobus Dodge"
he owned in Peru.

e .  Through a  th i rd  par ty  she sent  h im 96,600.00  in  1979.

14. The amount of rental  and pension income pet i t ioner received from Peru

was stated in said aff idavi t  in terms of "soles" rather than United States

do l la rs .  No convers ion  ra te  was supp l ied .  Add i t iona l l y ,  sa id  a f f idav i t  does

not show whether the amounts del ivered to pet i t ioner const i tuted gi f ts from his

mother,  his rentar and pension income, or a combinat ion thereof.

15 .  Mr .  Es t rada d id  no t  es tab l i sh  tha t  the  proceeds f rom the  sa le  o f  the

Microbus Dodge represented anything other than taxable income.

f i .  A l though the  asser t ion  o f  neg l igence pena l t ies  was ra ised as  an  issue

by the Audit  Divis ion, pet i t ioners fai led to address the same during the

hearing. The Audit  Divis ion's posit ion was that such penalt ies were proper

based on the large omissions of income as determined.

77 .  S ince  the  $11,000.00  proceeds f rom the  sa le  o f  the  Mic robus  Dodge

exceed the  $9 ,000.00  shor tage de termined by  the  aud i to r  fo r  1978,  the  Aud i t

D iv is ion  asser ts  a  g rea ter  de f ic iency  fo r  1978 on  th is  bas is ,  in  add i t ion  to

the basis for assert ing a greater def ic iency as out l ined in Finding of Fact

t t 8 t t ,  s u p r a .
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CONCIUSIONS OF tAW

A. That sect ion 689(b) of the Tax Law provides in pert inent part  that:

' rWithin ninety days. .  .  af ter the mai l ing of the not ice of
def ic iency authorized by sect ion six hundred eighty-one,
the taxpayer may f i le a pet i t ion with the tax commission
for  a  redeterminat ion  o f  the  de f ic iency . "

Sec t ion  722(a)  o f  the  Tax  Law incorpora tes  sec t ion  689(b)  in to  Ar t i c le  23  fo r

unincorporated business t .ax purposes. For New York City personal income tax

purposes, sect ion T46'189.0(b) of the Administrat ive Code of the City of New

York  is ,  fo r  a l l  in ten ts  and purposes ,  iden t ica l  to  sec t ion  689 (b )  o f  the  Tax

Law.

B. That for taxable year 1979, pet i t ioners have fai led to show that they

f i led  a  pe t i t ion .  Accord ing ly ,  the  issues  as  s ta ted  fo r  sa id  year  a re  moot  and

wil l  not be decided by the State Tax Commission.

C. That since pet i t ioner Eduardo Estrada was a resident of New York State

and New York City during the years at issue herein, his pension and rental

income from Peru, which is properly taxable for Federal  purposes, is l ikewise

taxab le  fo r  purposes  o f  sa id  ju r isd ic t ions ,  regard less  o f  the  fac t  tha t .  such

income was derived from foreign sources.

D.  That  the  $7 ,000.00  pe t i t ioner  Eduardo Es t rada rece ived f rom h is  mother

in Peru during 7977 is deemed t.o be taxable income since there r,iras no evidence

submitted to establ ish that such money r4'as tax exempt.

E .  T h a t  f o r  1 9 7 7 ,  $ 2 , 0 0 0 . 0 0  ( $ 9 , 0 0 0 . 0 0  I ' a d d i t i o n a l  r e c e i p t s "  l e s s  $ 7 , 0 0 0 . 0 0

f rom fo re ign  sources)  i s  deemed to  be  unrepor ted  income der ived  f rom Mr .  Es t rada 's

act iv i t ies as a taxicab owner/operator.  Accordingly,  said amount,  rather than

t h e  f u l l  $ 9 , 0 0 0 . 0 0 ,  i s  t h e  p r o p e r  a d j u s t m e n t  f o r ' f a d d i t i o n a l  r e c e i p t s t t f o r

un incorpora ted  bus iness  tax  purposes  fo r  I977.
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F. That the unincorporated business tax of $272.44 asserted for the year

7977 is hereby cancel led since the redetermined net income is too nominal to

produce a  tax  l iab i l i t y .

G.  That  the  $11,000.00  pe t i t ioner  Eduardo Es t rada rece ived as  proceeds on

the sale of his Microbus Dodge in Peru during 1978 is deemed taxable income

since there was no showing to the contrary.

H. That for New York State and New York City personal income tax purposes

the  ad jus tmenL fo r ' radd i t iona l  rece ip ts ' t  o f  $9 ,000.00  fo r  1978 is  hereby  ra ised

t o  $ 1 1 , 0 0 0 . 0 0 .

I .  That for unincorporated business tax purposes, the 1978 adjustment for

I 'add i t iona l  rece ip ts "  o f  $9 ,000.00  is  cance l led ,  s ince  the  source  o f  the  add i t . iona l

rece ip ts  was no t  f rom Mr .  Es t radats  tax icab bus iness .  Accord ing ly ,  the  un incorpora ted

bus iness  tax  o f  $254.88  asser ted  fo r  1978 is  a lso  cance l led  s ince  the  ne t

income der ived  f rom Mr .  Es t radars  bus iness  ac t iv i t ies  as  repor ted  is  too

nominal to yield a tax l iabi l i ty.

J.  That.  the deduct. ions and exemptions shi f t .ed by the Audit  Divis ion to

Eduardo Es t radats  1977 and 1978 re t .u rns  are  to  be  sh i f ted  back  to  Rosa Es t rada 's

returns since they were or iginal ly claimed by her and the shi f t  to Eduardo

Estradars returns was made at the discret ion of the Audit  Divis ion rather than

at  pe t i t ioners r  reques t .

K .  That  Not ice  o f  Def ic iency  "c "  (see  F ind ing  o f  Fac t  "3" ,  supra)  i s  to

be reduced by  the  er roneous overs ta tement  o f  S71.15 .

t .  That  based on  the  la rge  omiss ions  o f  income fo r  1977 and 1978,  the

neg l igence pena l t ies  asser ted  are  hereby  sus ta ined.
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M.  That  the Audi t  Div is ion 's  c la im asser t ing a greater  def ic iency against

petit ioner Eduardo Estrada for the year 7977 is granted based on Findings of

F a c t  t t B t t  a n d  t t 9 t t ,  s u p r a .

N.  That  the  Aud i t  D iv is ionrs  c la ims asser t ing  a  g rea ter  de f ic iency

against pet i t ioner Eduardo Estrada for the year 1978 are granted based on

F ind ings  o f  Fac t  r rBr r  
,  "9 t t  ,  

t t13 t t  and t t15 t t  
,  supra  .

0.  That the pet i t ion f i led for the years 1977 and 1978 is granted to the

ex ten t  p rov ided in  Conc lus ions  o f  Law ' rF" ,  t t l t t  and  t tK t t ,  supra .

The Not ice  o f  Def ic iency  (no t ice  I 'a " )  i ssued Ju ly  23 ,  1981 is  to

be adjusted to be consistent with the decision rendered herein.

The Notice of Def ic iency (not ice "b") inadvertent ly issued

Eduardo Es t rada on  Ju ly  23 ,  1981 is  hereby  cance l led .

The Not ice  o f  Def ic iency  (no t ice  "c " )  i ssued Ju Iy  23 ,  1981

be adjusted to be consistent with the decision rendered herein.

to

i s  to

The Notice of Def ic iency (not ice "d") inadvertent ly issued to

Eduardo Es t rada on  Ju ly  23 ,  1981 is  hereby  cance l led .

The two no t ices  o f  de f ic iency  (no t ices  t 'e t '  and  t t f t ' )  i ssued

September 10, 1981 with respect to taxable year 1979 are sustained in ful l

together with such addit ional penalt ies and interest as may be lawful ly owing.

DATED: Albany, New York STATE TAX C0MMISSION

OcT 0 5 1984
PRESIDENT


