
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of
o f

Gera ld  Id .

Lhe Pet i t ion

Ear l AFFIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal Income Tax
under Art ic le 22 of the Tax Law for the Years 1973
through 1975 and Unincorporat.ed Business Tax under
Art ic le 23 of the Tax Law for the Year 1975.

Stat.e of New York

County of Albany

l

l
ss .  :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
5th  day  o f  Apr i l ,  1984,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied
mai l  upon Gera ld  W.  Ear l ,  the  pe t i t ioner  in  the  w i th in  p roceed ing ,  by  enc los ing
a t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  rd rapper  addressed as  fo l lows:

Gera ld  W.  Ear l
34  Park  Ave.
Rochester,  NY 14607

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the pet i t ioner
herein and that Lhe address set forth on said wrapper is the last known address
of  the  pe t i t ioner .

Sworn to before me this
6 th  day  o f  Apr i l ,  7984.

or ized  to  a n is te r  oa ths
pursuant to T Law sec t ion  774
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mai l  upon Jack M. Battagl ia,  the represenLat ive of the pet i t ioner in the within
proceedinS, by enclosing a true copy thereof in a securely sealed postpaid
vr rapper  addressed as  fo l lows:

Jack  M.  Bat tag l ia
Su i te  1111,  F i rs t  Federa l  P laza
Rochester ,  NY 14614

same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a
the exclusive care and custody of the United States Postal

State of New York.

further says that the said addressee is the representat ive
herein and that the address set forth on said wrapper is the

of the representat ive of the pet i t ioner.

Sworn to before me this
6 th  day  o f  Apr i l ,  1984.

Authorized t.o a
pursuant t.o Tax

ister loaths
w sec t ion  174



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Apri l  6, 7984

Gera ld  W.  Ear l
34  Park  Ave.
Rochester,  NY 14607

D e a r  M r .  E a r l :

Please take not ice of the Decision of the State Tax Commission enclosed
herewi th .

You have now exhausted your r ight of  review at the administraLive level.
Pursuant  to  sec t ion(s )  690 & 722 o f  the  Tax  Law,  a  p roceed ing  in  cour t  to
review an adverse decision by the State Tax Commission may be inst i tuted only
under Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in
the Supreme Court of  the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
law Bureau - Li t igat ion UniL
Bui lding /19, State Campus
Albany, New York 72227
Phone # (518) 457-2070

Very truly yours,

STATB TAX COMMISSION

Peti t ioner '  s Representat ive
Jack  M.  Bat tag l ia
Su i te  1111,  F i rsL  Federa l  PLaza
Rochester ,  NY 14614
Taxing Bureaut s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon :

o f :

GERALD W. EARL :

for Redetermlnatlon of a Deficiency or for :
Refund of Personal Income Tax under ltrticLe 22
of the Tax Law for the Years 1973 through 1975 :
and Unlncorporated Business Tax under Artlcle 23
of the Tax Law for the Year 1975. :

DECISION

Petl t ioner,  Gerald W. Earl ,  34 Park Avenue, Rochester,  New York 14607'

f l led a pet l t lon for redetermlnat ion of a def lc iency or for refund of personal

lncome tax under Article 22 of the Tax Law for the years 1973 through 1975 and

unincorporated buslness tax under Article 23 of the Tax Law for the year 1975

(Fl le No. 22462).

A fornal hearing was held before Jul-ius Braun, Ilearing Officer, at the

offlces of the Stat.e Tax Connisslon, One Marine Midland PLaza, Rochester, New

York 14604, on October 28, 1981 at 4:30 P.M. and cont lnued to conclusion on

December 8, L982 at 9:15 A.M., with al l  br lefs to be submitted by October 15,

f983. Pet l t ioner Gerald I{ .  EarL appeared by Jack M. Battagl ia,  Esq. The Audlt

Divis ion appeared by Paul B. Coburn, Esq.,  (Thomas Sacca, Esq.,  of  counsel) .

ISSUES

I. Whether the

Lncome was proper.

II. ! ' lhether t,he

pet i t ioner from the

II I .  t r lhether the

Inc.t t  was overstated

Audit  Dlvis lonts use of the rrNet Worth" method to reconstruct

net worth method properl"y refLected lncome received by

contruct lon of a Day Care Center.

amount for ttAccounts Receivable - Jerry Earl Enterprlses,

on the net worth statement for 1975.
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IV. Whether pet l t ioner is ent, i t l -ed to a demol l t lon loss for L974.

V. Whether pet i t ioner ls ent i t led to carryback to the years ln lssue net

opera t ing  losses  incur red  tn  L976,  1977 and 1978.

VI.  Wtrether pet i t ioner ls ent i t led to deduct a loss attr ibutable to hls

lnvestment in the partnership of Orsini & Earl.

VII .  Wtrether the Audit  Divis ion sustained i ts burden of proof as to the

lncrease in the amount of its Notlce of Deflciencv based on a revised Statement

of Net Worth.

FINDINGS OF FACT

1. On Apri l  14, 1978, the Audit  Divis ion i -ssued a Statement of Audit

Changes to Gerald W. Earl (hereinaft,er rfpetltioner") proposing personal income

tax for the years in lssue of $12,987.08, plus penalt lesr pursuart  to sect lon

685(b) of the Tax Law, and lnterest.  Said statement also proposed unincorporated

business tax due for L975 of $3,078.96, pl-us penalt iesr pursuant to sect ion

685(a) (1) and (2) and sect lon 685(U) of the Tax Law, and interest.  The total

tax, penalty and interest due for al l  years amounted to $21,132.33. The

personal income tax for 1973 resulted in an overpaJrment of $772.11 which was

offset against the tax due for L974 and 1975. The statement had the words

ffRevision of Form IT-38FA1 Dated l lay 25, Lg77" wrLtten above pet i t ioner 's name.

Accordlngly,  a Not ice of Def ic iency was lssued on Aprl l -  14, L978.

2. On December 20, L976, pet l t ioner slgned a "Consent Flxlng Period of

Llmltation upon Assessment of Personal Ineome and Unlncorporated Business

Taxes" for taxable year 1973 unt l1 Apri l  15, 1978.

3. Petitloner malntained no formal business books or records. I{e maintained

one checking account, for his two corporati-ons, a partnershlp of whieh he was a

I 
tht"  Statement of Audit  Changes was nor part  of  pet i t ioner 's f l le.
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member, an apartment compl-ex at. L232 Mt. Hope Avenue, other rental properties

owned, expenses incurred ln hls unincorporated business and his personal llving

expenses. IIe did not maintain a separate checklng account for hLs personal

l lv ing expenses. In October of.  1977, the Audlt  Divis ionr uslng a Net Worth

Statement,  reconstructed pet i t ionerrs adJusted gross tncome for the years in

issue resulting tn an overpayment for 1973 and income tax deficlencles for 1974

and 1975 as fol lows:

L2 /31 /7  2 L2 l3L l74
Assets
C?3fr'l6i trana
Business checking account

Central  Trust Co.
Loans receivable - Red Carpet

Enterpr ises, Inc.
Loans receivable - Jerry Earl

Enterpr ises ,  Inc .
Loans receivable -

Joseph Kennedy
Inves tments  1180-1182 & 1132-1138

Mt. I {ope Ave. propert ies
Investments - partnership

Orslnl  & Earl
Accounts receivable -

Day Care Center
Transportation & other equi-pment
Salvage value of equipnent
Land - 288 Dartrnouth St.
Rental propertles & improvements

Tota l  Assets

L_l-abllitLes

2 , 6 8 7 . 0 O

Due to partnership -  Orsini  & Earl
(a) I Iub l louse transact ions (14"462.00)
(b) Other than Hub l louse 13,763.00

Loans payable 25,474.00
Depreclat lon -  t ransportat ion

and other equipnent
Depreciat lon -  rental  propert ies
Deferred income - Dartmouth

property
Mortgage payable
Deferred income - Day Care Center

Total  Ltabi l i t ies

$ 1 5 6 , 1 3 6 . 0 0 ffid'

$ l ,ooo.oo

1 ,454 .00

6 ,  937  .  00

5 ,000 .  00
65 ,383 .00

$82 ,461  . 00

2 7  , L 5 4 . 0 0

2 2 , 7 0 7 . 0 O

F3:o-',fO'

$  1 ,000 .00

54 ,787  .00

16 ,137 .00

(5 ,539 .00 )

10 ,243 .00

3 ,725 .O0

4 ,000 .00
1 ,  400.  00
5 ,000 .  00

65 ,383 .00

88 ,853 .00
15 ,  838 .00

750 .00
30 ,  332 .  00

2I ,25O.OO

W;rof6'6'

$  1 ,000 .00

7  I  , 484 .  0o

38 ,616 .00

66 ,  250 .  oo

8 ,629 .  00

17 ,450 .  00

50 ,753 .  00

4 ,808 .  oo
I , 400 .00

40 ,930 .  00

66 ,  048 .00
15 ,838 .00
3 ,  100 .  0o

1 ,993 .  00
18 ,  325 ,  o0

10 ,211 .00
867 .00

$  1 ,000 .00

4 ,842 .00

26 ,972 .OO

66 ,  3o4 .  oo

8 ,  200 .  00

17 ,450 .00

50 ,  753 .  00

2 ,000 .00
4 ,808 .  oo
1 ,400 .00

44 ,848 .00
$228 ,577 .00

66 ,  048 .00
15 ,  838 .  oo
3 ,100 .00

2 ,824 .OO
20,448.O0

9 ,  820 .  00

$118 ,078 .00
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Net worth
Net worth at beginning of year
Increase (decrease) in net worth
Add: personal llving expenses
Less: capltal  galn deduct lon and

nontaxable portion of
installment mortgage paJments

AGI per audit
AGI per anended return
Understatement (overstatement,)

of AGI

Deficiency (Refund)

Assets
diG6-fin trana
Buslness checking account

Central  Trust Co.
Loans receivable - Red Carpet

Enterpr i-ses, Inc.
Loans receivable - Jerry Earl

Enterpr ises, Inc.
Morgtage receivable -

Joseph Kennedy
Inves tments  1180-1182 & 1132-1138

Mt. I lope Ave. propert les
Investments - partnership

0rsini & Earl
Accounts receivable -

Day Care Center
Transportation & other equipnent
Salvage value of equlpnent
Rental propertLes & lmprovements
Land - 288 Dartmouth St.

Deferred expenses - Day Care
Center

Unincorporated business tax due fot L975 rras computed to

$  68 ,  7  L4  . 00
2  I  , 559 .00

47  ,  155 .  00

$  6 ,294 .27

be  $3 ,  078 .96

4. 0n July 25, L979, the statement of net worth was revised and showed

increase in the personal income and unincorporated buslness tax deficlencles

for L974 and 1975 as fol lows:

L2 l3 r /7  4

$  7 ,825 .00

L2 l3 r l 72

$  1 ,000 .00

1 ,454 .00

6 ,937  .OO

11 ,930 .00

65 ,383 .00
5,  o0o.  0o

TeTE6o'

EarI
(14 ,462.O0)

1 3 , 7 6 3 . 0 0

(887  .00 )
7  ,  825 .  00

$  (8 ,712 .oO)
9 ,  750 .00

$  62 ,  103 ,00
(887 .00 )

$  62 ,990 .00
9 ,  180 .00

$  I  10 ,  499 .  00
6  2 ,  103 .  00

FT5396:T6'
L4,229.00

rr6'ffi6
36 ,411 .00

(35 ,  373 .00 )

$  ( t t z . t t )

L2 l3 r / 73

$  1 ,000 .00

54 ,787  .00

16 ,  137 .00

(5 ,539 .  00 )

10 ,243 .00

(6 ,520 .00 )

4, ooo.  oo
I ,400 .00

55,  383.  oo
5,  000.  00

$145 ,891  .  oo

104 ,  25  1 .  00
(4 ,6s2.oo)

( 3 ,456 .00 )

$ 1 ,000 .00

63,  855.  oo

38 ,  6  16 .00

66 ,250 .O0

8 ,629 .O0

1  7  ,450 .  00

54,242.40

4 ,808 .00
I , 400 .00

40 ,93o .  oo

93 ,  5  15 .  00
(4 ,652 .00 )

(  I es .  00 )
$  62 ,430 .00

(5 ,819 .00 )

68 ,  249 .00

$  7  , 464 .92

L2 l3 r l 75

$  1 ,000 .00

4 ,842 .00

26,972.0O

95 ,594 .00

8,  2oo.0o

I  7  , 450 .  00

54,242.OO

2,  000 .  00
4 ,808 .  o0
1 ,400 .00

44 ,  848 .  00

Total  Assets

Liabi l l t ies
fie to partnership - Orslnl &

(a) Hub House transact lons
(b) Other than Hub House

f6'i-56.00-'

93 ,5  15 .  00
(4 ,652 .00 )
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Loans payable
Depreciat ion -  t ransport ,at ion

and other equlpment
Depreciat ion -  rental  propert ies
Deferred income - Dartmouth

proPerty
Mortgage payable
Deferred income - Day Care Center

Total  Llabl l i t ies

Net worth
Net worth at beginnlng of year
Increase (decrease) in net worth
Add: personal llvlng expenses
Less: capital  gain deduct lon and

3 ,100 .00

I  ,  993 .  00
18 ,  325  . 00

10 ,211 .00
867 .00

1 25 ,  535.  00
W6;8E+To0'

--)
$  1 2 5 , 0 5 5  . 0 0 -FE6m.- ffidd'

?
$17 ,068 .00 -  $  ( 6 ,040 .00 )

#'e,
9 ,  750 .00

25 ,47  4  .OO

27 ,L54 .00

22 ,707  . 00

750 .  00
30 ,  332 .00

2L ,250 .00

$  66 ,114 .00
(6 ,  o4o.  oo)

$  72 ,154 .00
9 ,180 .00

3 ,100 .00

2 ,942 .00
20  ,448 .00

9 ,820 .00

$136 ,301 .00
66 ,  1  14 .  00

$  70 ,187 .00
L4 ,229  .00

AGI per audit
AGI per amended
Understatement

of AGI

t"ar.rrrr4
(overstat,enent )

FfiFs:od)
36 ,4  I  1 .  00

(3 ,456 .00 )
$  77  , 878 .00

2  I  , 559 .00

( I es. oo)
T:ffidd'

5 ,819 .00

nontaxable port,ion of
lnstallnent mortgage payments

Deficiency (Refund) $  (772 .11 )

Unincorporated buslness tax due fot L975 rras recomputed

5. The Audit  Dlvls lonfs net worth calculat lon ls based, ln part '  uPon a

net worth audit  of  the partnership rrOrsinl  & Earlr ' .  A def ic lency issued to the

partnership was the subJect of a hearlng before the State Tax Counisslon. At

the hearing, the Audit Division and petitioner herein agreed that 'rall the

testimony in connectlon wlth the determination of deficiency in the Orslni &

Earl  matter wi l l  be incorporated by reference into thls hearlng".  The decision

in the matter of Orsini  & Earl  issued by the State Tax Conmission on May 6,

1983, concluded (1) that expenses incurred in the construct ion of the 1232

Mt, Hope Avenue apartment complex rirere erroneously charged to expenses of the

The correct amount for total  l labi l l t ies as of December 31 '  1975 is
$ 1 2 5 , 0 7 3 . 0 0 .

The purpose of computing the net worth f .or L2l3I/12 (not ln issue) was to
determine the beginning net worth fot  L2/31173.

The AGI per amended return does not lnclude t,he net operating loss deduction.

$ (49 ,769 .00 )  $56 ,319 .00  $90 ,040 .00

$  7 ,668 .87  $  10 ,8L5 .29

to  be  $4 ,277 .46 ,
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partnershlp rather than to construct, ion projects of Gerald Earl ,  personal ly,

and (2) the partnership fai led to report  net income of $121,523.00 from construc-

t ion of Hub-I louse projeets.

6. Pet. i t ioner reported his income on the "Completed Contract Basis".5 In

L974 and L975, he receLved lncome and incurred expenses as follows in connection

with construction of a Day Care Center which was completed in L975.

r97 4

$289 ,850 .00

r97s TOTAL

Gross Receipts
Expenses Paid
Net  Pro f i t  (Loss)

r82 , r42 .63
ffi

$ 98 ,529 . r0
L23,292.08

The lnformation as to income received was furnished by the Connittee Chairman

of the Day Care Center and as to expenses lncurred, by pet l t lonerts accountant.

Pet l t ioner asserted that (1) the net prof l t  computed by the audiEor for the

Audlt  Divis ion of $83,04I.64 be reduced by $24,665.36 (pet i t loner arr lved at

this amount by subtract lng the net prof i t  real ized of $83,041.64 from the

difference between deferred tncome and deferred expenses for 1974> and (2)

direct overhead expenses of $14,054.35 were omlt ted by the audltor in computing

the net prof l - t  for the Day Care Center.  Pet i t ioner test i f led that these

overhead costs were paid by hin personally out of hls checking account and that

the Audit Division had in its possession the checks and l-edgers showlng how

they were charged out. Petitloner dld not contest the amounts for income and

expenses which were furnished by the chalrman of the Day Care Center and his

accountant,  respect lvely.

Under thls method a taxpayer reporEs income and deducts costs properLy
allocable to a partlcular contract in the tax year ln whlch the contract
is completed.

The di f ference between the Day Care Center net income of $83r041.64'  as
determined by the auditor, and the net Lncome shown on the orlginal Proflt
and Loss Statement prepared by the audltor of  $82,944.39 appears to be
attrlbutable to mathematical- errors.
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7. Pet i t loner asserted that Accounts Recelvabl-e -  Jerry Earl-  Enterpr ises,

Inc.,  as shown on the net worth statement for L975, contains $18,500.00 ln

expenses which should have been charged to his unincorporated busLness but

which r,rere erroneously charged to the corporatlon. The audltor for the Audlt

Divis ion test i f led that checks were requested but not furnished by pet i t ioner

and therefore, it was assumed that said amount was used to pay corporate

expenses. At the hearing, pet i t ioner submitted a lLst of  hls checks for the

perlod July 1, L915 through December 31, 1975, which he clalms rtere previously

given to the Audit Divlsion. He also submltted a reconcl-liatlon of his checking

account for the period July I ,  1975 to December 31, L975 showl-ng a larger

checking account balance as of December 31, 1975 than that cornputed by the

Audlt Divislon. The auditor later examlned these checks and, based on sald

examinatlon, the Audit Divlsion malntained that these payments were made for

expenses incurred on behalf  of  pet i t ionerts two corporat ions, personal l iv ing

expenses and i.nvestments. Petltloner contended that none of these checks were

wri t ten on behalf  of  Jerry Earl  Enterpr ises, Inc.;  howeverr one of the checks

Listed represented paynent for the New York Franchlse Taxes due of sald corpora-

tion. Petltloner did not submlt any reliable documentary evidence to show that

these expenses were related to his unincorporated buslness and not to Jerry

Earl  Enterpr ises, Inc.

B. Pet i t ioner stated that he did not receive the revised Net Worth

Statement dated July 25, 1979 for the years 1973 through 1975 showlng a larger

tax due than the tax shown due on the Not ice of Def ic iency dated Aprl l  14, 1978

and therefore, the burden of proof as to whether expenses of $18r500.00 were

paid for the benef i t  of  Jerry Earl  Enterpr lses, Inc. is on the Audit  Dl-vls ion.
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9. The amounts shorrm on the net rrorth sratement for Account Receivable -

Jerry Earl Enterprlses, Inc. for 1973 and 1974 also include amounts a1-legedly

spent for consEruction of two bulldings owned by said corporation which were

located at L232 Mt. Ilope Avenue and 20 Cook St,reet. The Audit Dlvision asserted

that peci t ioner spent $75,000.00 and $72,294.00 in 1973 and 1974 respect lvely,

based on an t'economlc proposal" reeetved from petitioner whlch projected the

total  cost of  said property.  The projected total  cost determined by the

audi- tor of  $247,000.00 vas reduced by (1) capital  investments rnade of $50r718.00,

(Z) $41,240.00 which the auditor later det,ermined was not spent by pet l t ioner

to purehase the Cook Street property, and (3) expenses paid by the corporation

of  $7 ,748.00 ,  resu l t lng  in  a  to ta l  cos t  to  Gera ld  ! t r .  Ear l  fo r  1973 and 1974 o f

$I47,294.OO. During the hearing held herein, pet i t loner subnlt ted his own

proposal showing a projected cost of  $114r174.28 which he contended more

accurately ref lected the eost of  constructton and acqulsi t ion of property.

Pet l t ioner al located 52.203 pereent of the proJected cost to 1973 and the

balance t.o 1974. The amount computed by petitloner included an ltem for

$27,000.00 which represented "work est imated to cornplete three addlt lonal uni . ts

- which \rere never done". Petltloner, who was general contractor for the

project,  test i f ied that,  the amount of $27,000.00 was never expended for the

three apartments. The auditor for the Audit Dlvlsion Eestifled that he had no

dlrect proof that the amount he arr ived at of  $147,294.00 was spent on the

properties located on Mt. Ilope Avenue and Cook Street.

I0.  Pet i t ioner contended that he was not glven credlt  for a denol l t ion

loss which he incurred in 1974 on property purchased at 1180-1182 Mt. Hope

Avenue on October 4, 1973. I le test l f ied that the property cost $L2,747.00 of

whieh $10,000.00 was al- located to the bui ldlng. Demoll t lon costs amounted to
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$3 ,270.00 ,  resu l t lng  in  a  to ta l  c la lmed loss  o f  $13,270.00 .  He asser ted  tha t

he acquired thl-s property for the purpose of using i t  as rental  property,  but

as a result of vandallsm, whlch rendered the property unsalvagabLe, he decided

to demolish said property.  Pet i t ioner submitted a copy of a check dated

September 25, 1974 made payable to Jltn Fredertco l{recking Co., in the amount of

$3,270.00, which he contended represented the cost of  denol ishlng the bul ldlng.

Pet,itioner did not carry insurance on the bullding and he did not notify the

Poll-ce Department at the tlne the building was vandallzed.

11. On Septenber 18, 1981, pet i t loner f i led an amended "Perfected Pet i t iont l

in which he stated for the f i rst  t lme that he lncurred net operat ing losses Ln

tax years 1976, 1977 and l97B which, when carr ied back to the years in issue'

would reduce if not eliminate any tax deficiency. lle also fll-ed anended New

York State income tax resident returns for 1973 and I974 ort  January 15, 1982'

and for 1975, on December 8, 1982 showing the appl-ieation of the net operating

loss deduction in Schedule A of each return. Petitioner dld not submit any

evidence as to whether net operating loss carrybacks were claimed for Federal

income tax purposes, allowed by the Internal Revenue Service for same yearsr ot

whether clalms for refund were flled and refunds later recelved. Petitioner

asserted that Audlt Divislon had ample tlme in whleh to audit the net operating

loss carrybacks and make a determlnatlon as to their validity and since it

failed to do so, such losses must be taken into account 1n conputlng the

def ic lencles for the years ln issue.

L2. Pet l t ioner asserted uhat upon termlnat ion of the partnership Orsinl

Earl  in L973, he (1) did not receive any assets from the partnership and, as

result ,  he sustained a loss of $54,000.00 on his lnvestment and (2) did not

&

a
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receive a dlscributlve share of partnership income of $54, Z42.OO7 for 1974 as

lndicated by the Audit Division. He testified that since the partnershlp was

R
cerminated" in 1973 and there were outstanding l iabi l - i t ies of $86,180.00, the

net worth should ref lect hls share of sald l labi l i t tes ln the amount of $43,090.00

(50% ot.  $86,180.00) and el lninate the amount of $54,242.00 shor^m as an asset on

the statement of net worth. The pet l t ion f l led by Gerald W. Earl  ln 1978' on

behaLf of the partnership Orslni  & Earl ,  stated, in part ,  that I 'The partnership

terminated on Decenber 31, L973, at which t lme the partner,  Gerald W. Earl '

assumed and paid for al l  of  the outstandlng l labl l l t ies of the partnership, and

the distr lbut ions to Gerald W. Earl  on termlnat ion of the partnershlp were less

than the basls for his partnershlp interest which rras at least $75,058.00 at

the time of cerminatlon of the partnership.rl

CONCLUSIONS OF LAW

A. That use of the net worth nethod of reconstruct,ing taxable income is

just i f ted whenever books and records are inadequate and do not dlsclose the

correct amount of taxabl-e income (see Hol land v. Unlted States, 348 U.S. IzL

(1954)).  VJhere books and records do not cl-ear ly ref lect taxable income, the

Audit  Dlvls ionfs reconstruct ion of income wi lL be presumed to be correct with

the burden of proof upon the pet i t ioner to disprove the Dlvis ionrs computat lon.

Tax  Law $689(e) .

The amount of $54,242.00 does not represent pet i t l ,onerrs dlstr ibut ive
share of partnership income fot L974. Pet i t lonerts distr lbut ive share for
1974 is  5O% of .  the  ne t  p ro f i t  o f  Ors in i  &  Ear l  o f  $121,523,00 ,  o r  $60 '762.00 ,
and l f  adjusted by the prof i t  fox 1972 of $11,930.00 and the l -oss for 1973
of  $18,450.00 ,  resu l ts  in  h ls  lnves tment  ln  Ors ln l  &  Ear l  o f  $54,242.00 .

I t  should be noted that the decision rendered by the State Tax Conmission
in the l{atter of Olsln! & Ear!, dated May 6, 1983, whlch has been lncorporated
uy refe@ (Finding of Fact "5" Sgpg) recogni.zed the
existence of said partnership for L974 and concluded that a partnershlp
cont inues in exlstence for the purpose of winding up i ts business affairs.
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B. That petltionerts argument that the difference between the amounts of

deferred i.ncone and deferred expenses on the revl-sed statement of net worth for

I974 o f  $107,707.00  be  reduced by  expenses  o f  $24,665.36  to  cor respond w l th  the

net tncome determlned by the Audlt  Divis ion of $83,04I.64 is without meri t

because peticioner failed to constder the income received and expenses pald ln

1975 when the project,  l ras completed (see Finding of Fact "6" s"E").  Therefore,

the additional expenses claimed by petitioner are not allowable.

C. That pet l t loner has not sustained his burden of proof inposed by

sectlon 689(e) of the Tax Law to show that addl-tional overhead expenses of

$14'054.55 were direct ly at, t r ibutable to the Day Care Center.  Therefore, sald

expenses are not allowable.

D. That the adjustment.s made fox 1974 to I'Deferred expenses - Day Care

Cent,errr and ttlnvestments - partnership Orslnl & Earl" resulted ln an lncrease

in the Not ice of Def ic lency for said year and places the burden of proof upon

the Audit  Dlvis ion [Tax Law $689(e) (3) ] ;  however,  as mentioned in Conclusion of

LaI^r "B"r the Audit Division properly determlned the net income of the Day Care

Center by reducing the difference between the amounts for deferred income and

deferred expenses by income and expenses in 1975, thereby arrlving at a net

prof l t  of  $83,04I.64. The adjustment made to Investnents -  partnershlp Orslnl

& Earl  was based on an audit  of  the partnership for 1974 which resulted in a

net  p ro f i t  o f  $121,523.00 ,  o f  wh leh  pe t i t loner rs  share  was $60,762.00  (see

Matter of Orsini  & EarL, State Tax Cornmission, l lay 6, 1983).  Sald amount was

adjusted by the prof i t  and loss for L972 and 1973 as shor^m in footnote rrTr 'on

page 10 and resulted ln an investment in Orsinl  & Earl  of  $54r 242.00 as of

December 31, 1974 and, L975. Therefore, the Audit  DivisLon sustalned l ts burden

of proof imposed by sectJ-on 689(e) (3) of  the Tax Law.
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The adJustments made for L975 to Accounts Recelvable - Jerry EarL

Enterpr ises, Inc. r  as shown on the revised Net Worth Statenent,  also resulted

in an increase ln the NotLce of Def ic iency and places the burden of proof upon

the Audit  Divis lon (Tax Law $689(e)(3)).  Whi le the $18,500.00 ment, ioned in

Findlng of Fact t tTtr  supra, m4y have been used to pay corporate expenses, the

Audit Divisi.on has failed to sustaln lts burden of proof to show that the

$18,500.00 was a corporate expense. Therefore, the amount shown on the revlsed

net  wor th  s ta tement  fo r  1975 o f  $95,594.00  is  to  be  reduced by  $18,500.00 .

The Audit Dlvision has not sustalned its burden of proof inposed by

sect ion 689(e) (3) of  the Tax Law to show that $27,000.00 was spent for the

three apartments mentioned in Findlng of Fact "9" S.9,1; however' petltioner

has failed to sustaln his burden of proof in regard to other adjustments made

t.o the two buildlngs mentioned and therefore, said other adjustnents are

sustained. The Audit  Dlvls ion ls directed to reduce the total  projected costs

determlned by audtt  of  $147,294.00 by $27,000.00 and the result ing balance is

to be al located between 1973 and L974 Ln the same rat io as al located by pet i t ioner.

The anounts shown on the revlsed statement of net worth for 1973 and 1974 for

Accounts Recelvable -  Jerry Earl  Enterpr lses, Inc. should'  accordingly,  be

adj usted.

E. That the loss clalmed by pet l t loner due to demol- l tLon of property at

1180-1182 I"It. Hope Avenue is not allowable since petitloner failed to sustaln

hls burden of proof iurposed by sect ion 689(e) of the Tax Law to show that the

dernolitlon of said property occurred as a result of a plan forned subsequent to

the  acqu is i t lon  o f  the  bu i ld ing  ( I .R .C.  sec t ion  f65(a) ) .  There forer  pe t i t ioner

is neither enti-tled to a demolicion loss nor l-s he entitled to a reductton in

hls net worth.
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F, That sect lon 687(d) of the Tax Law provides:

"A claim for credlt or refund of so much of an overpayment
as is attr ibutable to the appl lcat ion to the taxpayer of a
net operat ing loss carryback shal1 be f l led within three
years fron the time the return was due for the taxable year
o f  t h e  l o s s .  .  .  t ' .

Pet i t lonerts claims for credLt or refund of personal income taxes fot  L973'

L974 arad L975, based on net operat lng loss carrybacks trom L976, L977 and 1978,

were required to be f i led by Apri l  15, 1980, Apri l  15, 1981 and Apri l  15, 1982,

respeet ively.  Since pet i t loner did not assert  his claims for credit  or refund

unt l l  September 18, 1981 when he f i led hls perfected pet i t ion, hls clains for

1973 and, L974 are untlmely and, therefore r a'ta denled. For tax year 1975'

pet l t ionerfs claim for credit  or refund was t lmely f i led since he asserted said

clalm in hLs anended perfected petition ftled on September 18' 1981, which is

pr ior to the expirat ion of t lne (Apri l  15, 1982) provided for in sect ion 687(d)

g.uprg; however,  for New York State income tax purposes, New York adjusted gross

income is defined as Federal adJusted gross income with certain nodiflcations

not appl icable here [Tax Law S612(a) ] .  New York taxpayers are permit ted to

carry back or carry forward operatlng losses only insofar as such l-tems are'

for Federal income tax purposes, deducted from gross income to arrlve at

a d j u s t e d  g r o s s  i n c o m e  ( s e e  B e r g  v .  T u l 1 y , 9 2  A . D . 2 d  4 3 6 , 4 6 1  N . Y . S . 2 d  5 6 2 ) .

Since pet i t ioner has not shown that his Federal  adjusted gross income for 1975

included a net operating loss deductlon, said deduction cannot be allowed ln

conput ing his New York adjusted gross income. Therefore, pet i t ioner 's clalm for

refund for 1975 is denied.

G. That petitioner subnitted no documentary evldence to substantiate

payment of hls share of partnership liabilities referred to in Flnding of Fact

ttl2tt 
Fnpg, or t,o show that a loss was incurred on disposltlon of the partnership
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assets. Therefore, pet, i t loner has not sustained hls burden of

sect lon 689(e) of the Tax Law to show that he lncurred a loss

ln the partnership Orslnl  & Earl  for the years in issue.

H. That the pet l t ion of Gerald W. Earl  is granted to the

Conclusion of Law "D", g$lg.; and thatr except as so granted,

proof imposed by

on his investment

extent shown ln

the pet l t lon is

in al l  other respects denied.

DATED: Albany, New York

TDR NA 13.94

STATE TAX COMMISSION

PRESIDENT
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rA-36 (9176) Sta te  o f  New York -  Department of Taxat ion and Finance
Tax Appeals Bureau

REQUEST FOR BETTER ADDRESS

r/Aq
Date of Request

Tf-" :o7 ' srJnl *q ,graro Ldfnpus \Albany, Ner york 1222zz

Reouestedrill APPeius 5lgraag 
-'.

' 
Ro-om lO7 - Bldc. #9 \
Slcte Campus '\

Albany, New yorlr l22ZT

Please f ind most  recent  address of  taxpayer descr ibed below; return to person named above.

Social  Securi ty Number Date  o f  Pe t i t i on

f - ,O-en-* a/r/*

" 
4 P*,2 /h74-

f?d'A-A, %, % r4a'az' /

Resul ts  of  search by Fi les

a d d r e s s :

Sect ion

PERMANENT RECORD

FOR INSERTION IN TAXPAYER'S FOLDER
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12??7

Apr i l  6 ,  1984

Gera ld  t { .  Ear l
34 Park Ave.
Rochester,  NY 14607

D e a r  M r .  E a r l :

Please Lake not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant.  to sect ion(s) 690 & 722 of the Tax law, a proceeding in court  to
review an adverse decision by the State Tax Commission may be inst i tuted only
under Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in
the Supreme CourL of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
law Bureau - Li t . igat ion Unit
Bui lding / /9,  State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet iL ioner 's  Representa t ive
Jack  M.  Bat tag l ia
Su i t .e  1111,  F i rs t  Federa l  PLaza
Rochester ,  NY 14614
Taxing Bureau' s Representat ive



STATE OF NEI{ YORR

STATE TAX COMMISSION

In the l latter of the Petit ion

o f

GERALD W. EARI

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under LrticLe 22
of the Tax Law for the Years 1973 through 1975
and Unincorporated Business Tax under Article 23
of the Tax Law for the Year 1975.

DECISION

Peti t ioner,  Gerald W. Earl ,  34 Park Avenue, Rochester,  New York 14607'

f i led a pet i t ion for redeterminat lon of a def ic ieney or for refund of personal

income tax under Articl-e 22 of the Tax Law for the years 1973 through 1975 and

unincorporated business tax under ArtLcle 23 of the Tax Law for the year 1975

(Fi le No. 22462).

A formal hearing was held before Jul ius Braun, Hearing Off lcer,  at  the

off ices of the State Tax Conmi-sslon, One Marine Mldland PIaza, Rochester,  New

York 14604, on October 28, 1981 at 4:30 P.M. and cont inued to concluslon on

December 8, L982 at 9:15 A.M.r wlth al l  br iefs to be submltted by October 15'

1983. Pet i t loner Gerald W. EarL appeared by Jack M. Battagl ia,  Esq. The Audlt

D iv ls lon  appeared by  Pau l  B .  Coburn ,  Esq. ,  (Thomas Sacca,  Esq. ,  o f  counse l ) .

ISSUES

I. Wrether the Audit Dlvisionts use of the "Net Worth" method to reconstruct

income was proper.

II. I,lhether the net worth rnethod properly reflected income received by

pet l t ioner from the contruct lon of a Day Care Center.

III. Wtrether the amount for "Accounts Receivable - Jerry Earl EnterprLses,

Inc." was overstated on the net worth statement for 1975.
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IV. I { t rether pet i t ioner is ent i t led to a demol l- t ion loss for L974.

V. Whether pet i t ioner j .s ent l t led to carryback to the years in issue net

operat lng losses lncurred ln 1976, 1977 and 1978.

VI.  Whether pet i t ioner is ent l t led to deduct a loss attr ibutable to his

investment in the partnershlp of Orsini  & Earl .

VII. Whether the Audit DLvlslon sustained its burden of proof as to the

increase in the amount of its Notlce of DeficLency based on a revised Statement

of Net Worth.

FINDINGS OF FACT

1. On Aprl l  14, L978, the Audit  Divls ion issued a Statement of Audit

Changes to Gerald W. Earl  (hereinafter rrpet i t ioner")  proposing personal income

tax for the years in issue of $12r987.08, plus penalt iesr puf,su€rot to sect ion

685(b) of the Tax Law, and interest.  Said statement also proposed unincorporated

buslness tax due for 1975 of $3r078.96r plus penaLt lesr pursudot to sect lon

685(a) (1) and (2) and sect ion 685(b) of the Tax Law, and lnterest.  The total

tax'  penalty and interest due for al l  years amounted to $21,132.33. The

personal incoure tax for 1973 resulted ln an overpayrent of $772.11 whlch was

offset against the tax due for L974 and, 1975. The statement had the words

rrRevision of Form IT-38FA1 Dated May 25, Ig77'nr i t ten above pet i t lonerts name.

Accordlngly,  a Not lce of Def ic iency nas issued on Aprl l  14, L978.

2. 0n December 20, L976, pet l t ioner signed a "Consent Fixing Perlod of

Linitation upon Assessnent of Personal Income and Unincorporated Buslness

Taxes" for taxable year 1973 unt i l  Apri l  15, L978.

3. Petltloner maintained no fornal business books or records. He malntalned

one checking account for hls two corporatlons, a partnership of which he was a

I  
fh t "  Statement  of  Audi t  Changes l ras not  par t  of  pet i t ionerrs f11e.
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member, an apartment complex at 1232 ylt. Ilope Avenue, other rental propertles

owned, expenses incurred in hls unlncorporated business and hls personal llving

expenses. He did not, matntain a separate checking account for hl-s personal

l lv ing expenses. In October of 1977, the Audit  Di.v ls ion, uslng a Net Worth

Statement,  reconstructed pet l t ionerrs adJusted gross income for the years in

issue resulting in an overpaynent for 1973 and lncome tax deficlencies for 1974

and 1975 as  fo lLows:

L2 /3117  4L 2 / 3 1 / 7 2
Assets
GE--on hand $ 1,000.00
Business checking account

C e n t r a l  T r u s t  C o .  1 , 4 5 4 . 0 0
Loans receivable - Red Carpet

E n t e r p r i . s e s ,  I n c .  6 1 9 3 7 . 0 0
Loans receivable - Jerry Earl

Enterpr ises ,  Inc .
Loans receivable -

Joseph Kennedy
Inves tments  1180-1182 & 1132-1138

Mt. Hope Ave. propert , les
Investments - partnershlp

Ors in i  &  Ear l  2 ,687.00
Accounts recelvable -

Day Care Center
Transportatlon & other equLpment
Salvage value of equipment
Land - 288 Dartnouth St.  5,000.00
Rental  propert les & improvements 65,383.00

Total Assets ffi6-i:6d

Liabi.l i t l-es
Due to partnership -  Orsini  & Earl

(a) I tub l {ouse transact lons (14,462.00)
(b)  Other  than Hub House 13 ,763.00

Loans payable 25,474.OO
Depreciat lon -  t ransportat ion

and other equipment
Deprec la t ion  -  ren ta l  p roper t les  27  r154.00
Deferred income - Dartmouth

property
Mortgage payabl-e 22,707 .00
Deferred lncome - Day Care Center

Total  Liabl l i t ies

$  1 ,000 .00

54 ,787  .00

16 ,  137 .00

(5 ,539 ,00 )

1o ,243 .  o0

3 ,725 .00

4 ,000 .  00
1 ,400 .00
5  ,000 .00

65 ,383 .00
Fi56-';86:d6" $301 ,  320 .00

$  1 ,000 .00

7  L ,484 .00

38 ,616 .00

66 ,  250 .  00

8 ,  629 .  00

17 ,450 .00

50 ,753 .00

4 ,808 .  0o
I , 400 .  00

40 ,930 .  00

12 /  3 r l  7  s

$  1 ,000 .00

4 ,842 .O0

26,972.00

66 ,304 .00

8 ,200 .00

1  7  ,450 .  00

50 ,  753 .  o0

2 ,000 .00
4 ,808 .  00
1 ,400 .00

44 ,848 .00
$228 ,577 .00

88 ,  853 .  00
15 ,  838 .  00

750 .  00
30 ,  332 .  oo

2L,250.00

3Tfrd'Zmb'

66 ,  048 .  oo
15 ,838 .00
3 ,100 .00

1  ,  993 .  00
18 ,  325  .  00

10 ,211 .00
857 .00

122 ,835 .00

66 ,048 .00
15 ,  838 .00
3 ,100 .00

2 ,824 .00
20,448.O0

9 ,  820 .00

ffi6t€:0-d$239,2L7 .00



Net worth
Net, worth at beginning of year
Increase (decrease) in net worth
Add: personal l iv lng expenses
Less: capital  galn deduct ion and

nontaxable port ion of
installment mortgage paJrments

AGI per audit
AGI per amended return
Underst,atement (overstatement )

of AGI

Deflc lency (Refund)

Unincorporated business tax due

4.  On Ju ly  25 ,  1979,  the

increase in the personal income

for L974 and 1975 as fol lows:

-4-

$  7 ,825 .00 $  (887 .00 )
7  ,825 .00

5-fST lo-o)
9 ,  750 .  00

F-Tffi6',6'
36 ,411 .00

(35 ,373 .00 )

$  (772 .1 I )

for 1975 was computed to

$  62 ,103 .00
(887 .00 )

$  62 ,990 .00
9 ,180 .00

$  1  10 ,499 .  00
62 ,  103 .  00

$  48 ,395 .00
14 ,229 .00

(  res.0o)
$  62 ,430 .00

(s ,  g t9 .  oo)

68,249.0O

$  7 ,464 .92

L2 l  3L l  7  2

$  1 ,000 .00

I  , 454 .  00

6 ,937  . 00

11 ,930 .00

65 ,  383 .  00
5 ,000 .  00

ffi

Earl
( 1 4 , 4 6 2 . 0 0 )

1 3 , 7 6 3 .  0 0

12 l3L /73

$  1 ,000 .00

54 ,787  .O0

16 ,137 .00

(5 ,539 .00 )

10 ,  243 .00

(  6 ,520 .  oo )

4 ,000 .00
1 ,  400 .  0o

65 ,  383 .  o0
5 ,  000 .  oo

ffi

L04 ,25 r .00
(4 ,652 .00 )

2  1  ,559 .  00

47 ,  155 .  0o

$  6 ,294 .27

be  $3 ,078 .96

I  ,000 .00

63 ,  855 .  oo

38 ,  6  16 .00

66,250,00

8 ,  629 .  oo

1  7  ,  450 .00

54 ,242 .00

4 ,808 .00
I , 400 .  00

40 ,  93o .  oo

93,5  15 .  oo
(4 ,652  .  00 )

12 /  3L /  75

$  I , 000 .00

4 ,842 .00

26 ,97  2 .0O

95  ,594 .  oo

8 ,  200 .  0o

I  7  ,450 .  00

54 ,242 .00

2 ,000 .00
4 ,808 .00
1 ,400 .00

44 ,  848 .  oo

statement of net worth was revlsed and showed

and unincorporated business tax deficiencies

12 /  3 r /  7  4
Assets
Cash on hand
Business checklng eccount

Central  Trust Co.
Loans receivable - Red Carpet

Enterpr ises ,  Inc .
Loans receivable - Jerry Earl

Enterpr ises ,  Inc .
Morgtage receivable -

Joseph Kennedy
Inves tments  1180-1182 & 1132-1138

Mt. I lope Ave. propert ies
Investments - partnership

Orsini  & Earl
Accounts receivable -

Day Care Center
Transportatioo & other equlpment
Salvage value of equipment
Rental properties & improvements
Land - 288 Dartnouth St.

Deferred expenses - Day Care
Center
Total  Assets

Llabi l i t les
ou"-Glffinership - Orsini &

(a) Hub House transactions
(b) Other than Hub House

$26  I  ,  356 .00

93 ,515 .00
(4 ,  652 .00 )
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Loans payabl-e
Depreciat ion -  t ransportat ion

and other equipment
Depreeiation - rental propertles
Deferred income - Dartmouth

proPerty
I'lortgage payable
Deferred income - Day Care Center

Total  Liabi l l t ies

Net worth
Net worth at beglnnlng of year
Increase (decrease) ln net worth
Add: personal living expenses
Less: capital  gain deduct ion and

nontaxable portlon of
installment mortgage payments

AGI per audit 
4AGI per amended return'

Understatement, (overstatement)
of AGI

Deficiency (Refund)

25 ,474 .00

21  , t 54 .OO

22 ,707 .00

ffi06'

$17 ,068 .003

750 .  00
30 ,  332 .00

21 ,250 .00

W3f00'

$  (6 ,040 .00 )
17  ,068  .00

$ (23 ,108 .00 )
9 ,  750 ,  oo

STTS;5sff-d)
36 ,411 .00

$  (49 ,769 .00 )

$  (772 . r1 )

3 ,100 .00

1  ,  993 .  oo
18 ,  325 .00

10 ,21 I . 00
867 .00

125 ,535 .00
Tm;69r0'0'
$  66 ,114 .00

(6, o4o . oo)
ffi

9 ,  180 .  00

3 ,100 .00

2 ,842 .0O
20 ,448 .00

9 ,  820 .00

(3 ,456 .00 )
$  77  , 878 .00

2l ,559.O0

$  56 ,319 .00

$  7 ,668 .87

-:)
$  I  25 ,  055 .  o0-

$  136 ,301  .  00
66 ,  1  14  .00

$  70 ,187 .00
L4,229 .OO

(1e5 .00 )
$  84 ,22L .00

5 ,  819 .00

$  90 ,040 .00

$  10 ,8 r5 .29

the

Unincorporated business tax due for 1975 rras recomputed to be i4 '277.46.

5. The Audit  Dlvis i .onrs net worth calculaulon is based, ln partr  upof l

net worth audit  of  the partnership rrorsini  & Earlrr .  A def ic lency issued to

partnership was the subject of  a hearing before the State Tax ConmLsslon. At

the hearlng, the Audit Dlvlsion and petitioner heretn agreed that "all the

testlmony in connection wlth the determinatlon of deficiency in the Orsini &

Earl  matter wi l l  be incorporated by reference lnto thls hearlng".  The decision

in the matter of Orsini & Earl issued by the State Tax Coumission on May 6'

1983, concluded (1) that expenses incurred in the construction of the 1232

Mt. Itope Avenue apartment compJ-ex were erroneously charged to expenses of the

The correct anount for total  l labi l l t les as of December 31, L975 Ls
$  1  2 5 ,  0 7 3  .  0 0 .

The purpose of computlng the net worth fox I2/3I172
determine the beginning net worth for I2l3I /73.

The AGI per arnended return does not include the net

(not ln lssue) was t,o

oPeratlng loss d.eductlon.
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partnership rather than to construct lon projects of Gerald Earl ,  personal ly,

and (2) the partnershLp fai led to report  net lncome of $121,523.00 fron construc-

t ion of Hub-House projects.

6. Pet i tLoner reported his lncome on the r tCompleted Contract Basls".5 In

1974 and L975, he received income and lncurred expenses as follows in connectlon

wlth construction of a Day Care Cent,er which was completed ln 1975.

197 4

$ 2 8 9 , 8 5 0 . 0 0
r82 ,L42 .63

$107 ,7O7  .37

L975

$ 98 ,529 . r0
r23,292.08(w>

TOTAI,

$388 ,  379 .  10Gross Recelpts
Expenses Paid
Net Prof ls (Loss)

The informatlon as to income received was furnlshed by the Conmittee Chalrman

of the Day Care Center and as to expenses incurred, by pet i tLonerrs accountant.

Pet i t ioner asserted that (1) the net prof i t  computed by the auditor for the

Audit  Divis ion of $83,04I.64 be reduced by $24,665.36 (pet i t ioner arr ived at

this amount by subtract ing the net prof i t  real lzed of $83,04I.64 from the

difference between deferred income and deferred expenses for L974) and (2)

direct overhead expenses of $14r054.35 were omlt ted by the auditor ln conput lng

the net prof i t  for the Day Care Center.  Pet i t ioner test i f ied that these

overhead costs were pald by hln personally out of hls checking account and that

the Audlt Divislon had in its possession the checks and ledgers showlng how

they were charged out, Petitioner did not contest the amounts for income and

expenses which were furnished by the chairman of the Day Care Center and his

accountant,  respect ively.

Under this method a taxpayer reports income and deducts costs properly
allocable to a particular contract ln the tax year ln which the contfact
is completed.

The dl f ference between the Day Care Center net income of $83'041,64'  as
determined by the auditor, and the net income shonm on the original Pr6flt
and Loss Statement prepared by the auditor of  $82r944.39 appears to be
attribut,able to mathematical errors.
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7. Pet l t ioner asserted that Accounts Receivable -  Jerry Earl  EnterPrlses,

Inc.,  as shown on the net r t rorth statement for L975, contains $181500.00 ln

expenses which should have been charged to his unincorporaEed buslness but

whlch rrere erroneously charged to the corporatlon. The auditor for the Audit

Dlvis ion test i f ied that checks were requested but not furnished by pet l t ioner

and therefore, it was assumed that said amount was used to pay corporate

expenses. At the hearlng, pet i t ioner submitted a l ist  of  his checks for the

period July 1, 1975 through December 31, 1975, which he claims were prevlously

given to the Audit Dlvision. Ile also submitted a reconclliation of hLs checking

account for the perLod July 1, L975 to December 31, L975 showlng a larger

checking account balance as of December 31, 1975 than that computed by the

Audit Divlsion. The auditor later examined these checks and, based on sald

examlnation, the Audlt Divtslon maintalned that these payments were made for

expenses lncurred on behalf  of  pet l t ionerts tno corporat ions, personal l iv lng

expenses and lnvestments. Petitloner contended that none of these checks were

wri t ten on behalf  of  Jerry Earl  Enterpr ises, Inc.;  howeveEr on€ of the checks

listed represented paynent for the New York Franchise Taxes due of said corpora-

tlon. Petitioner did not submit any rell-able documentary evidence to show that

these expenses were related to hls unincorporated buslness and not to Jerry

Earl  Enterpr ises, Inc.

8. Pet i t loner stated that he did not receLve the revised Net Worth

Statement dated July 25, L979 for the years 1973 through 1975 showing a larger

tax due than the tax shonm due on the Notice of Deflciency dated April 14' L978

and therefore, the burden of proof as to whether expenses of $18'500.00 were

pald for the benef i t  of  Jerry Earl  Enterpr ises, Inc. ls on the Audit  Divls ion.
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9, The amounts shown on the net worth statement for Account Receivable -

Jerry Earl Enterpri-ses, Inc. for 1973 and L974 aLso include amounts allegedly

spent for constructlon of two bulldings owned by said corporation which were

located at L232 Mt. Hope Avenue and, 2O Cook Street. The Audit Dlvision asserted

tha t  pe t i t ioner  spent  $75,000.00  and $72,294.00  in  1973 and I974 respec t ive ly ,

based on arr "economlc proposal" reeelved from petltioner whlch projeeted the

total-  cost of  said property.  The projected total  cost deternined by the

aud i to r  o f  $247,000.00  was reduced by  (1 )  cap i ta l -  lnves tments  made o f  $50,718.00 ,

(2) $41,240.00 which the audltor later determined was not spent by pet i t ioner

to purchase the Cook Street property,  and (3) expenses pald by the corporat lon

of  $7 ,748.00 ,  resu l t lng  ln  a  to ta l  cos t  to  Gera ld  W.  Ear l  fo r  L973 and 1974 o f

$I47,294.0O. Durlng the hearlng held hereln, pet l t loner submitted hls own

proposal showlng a projeeted cost of  $114,174.28 which he contended more

accurately ref l -ected the cost of  construct lon and acquisl t ion of Property.

Pet i t ioner al located 52.203 percent of the projected cost to I973 and the

balance to 1974. The amount computed by petitioner lncluded an item for

$27,000.00 which represented I 'work est lmated to conplete three addit lonal uni ts

- whlch were never done". Pet l t lorr€rr who was general  contractor for the

project,  test i f led that the amount of $27,000.00 was never expended for the

three apartments. The audltor for the Audit  Divis ion test i f led that he had no

direct proof that the amount he arr lved at of  $L47,294.O0 was spent on the

propert i -es located on Mt. Hope Avenue and Cook Street.

10. Pet l t ioner contended that he was not glven credit  for a demol i t lon

loss which he incurred in 1974 on property purchased at 1180-1182 Mt. Hope

Avenue on  October  4 ,  L973.  He tes t i f ied  tha t  the  proper ty  cos t  $12 '747.00  o f

which $10,000.00 was allocated Eo the bulldtng. Demolitton costs amounted to
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$3 ,270.00 ,  resu l t ing  in  a  to ta l  cLa ined loss  o f  $13,270.00 .  I le  asser ted  tha t

he acquired this property for the purpose of uslng i t  as rental  propertyr but

as a result of vandalism, which rendered the property unsalvagable, he declded

to demolish said property.  Pet i t loner subnit ted a copy of a check dated

September 25, L974 made payable to Jim Frederlco llrecklng Co., in the amount of

$3,270.00, which he contended represented the cost of  denol lshing the bul lding.

Petitloner did not carry lnsurance on the bulldlng and he dld not notify the

Poli.ce Department at the time the building was vandalLzed.

11. On Septeurber 18, 1981, pet i t l -oner f i led an amended "Perfected Pet i t ionn

in whlch he stated for the f l rst  t ime that he incurred net operat ing losses ln

tax years 1976, L977 and 1978 which, when carr ied back to the years in issue'

would reduce if not elimlnate any tax deficiency. lle also ftled amended New

York St,ate income tax resldent returns for 1973 and 1974 on January 15, 1982,

and for L975, on December 8, 1982 showlng the appl lcatLon of the net operat l .ng

loss deduct lon ln ScheduLe A of each return. Pet i t toner dld not subnlt  any

evidence as to whether net operating loss carrybacks were clalmed for Federal

income tax purposes, allowed by the Internal Revenue Service for same years, or

whether clalms for refund were f i led and refunds later received. PetLt ioner

asserted that Audit Division had ample tiure ln which to audlt the net operating

loss carrybacks and make a determination as to their valldlty and slnce it

failed to do so, such losses must be taken int,o account in computing the

def lc lencles for the years ln lssue.

12. Pet i t ioner asserted that upon terminat ion of the partnership Orslni  &

Earl  in L973, he (1) dld not recelve any assets from the partnershi-p and, as a

result,, he sustained a loss of $54,000.00 on his investment and (2) did not
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receive a distr ibut ive share of partnershlp income of $54,242.OO7 for L974 as

lnclicated by the Audit Divislon. He testified that since the partnership was

R
termi.nated" ln 1973 and there were outstanding l iabl l l t les of $86,180.00, the

net worth should ref lect his share of said 1labl l l t ies ln the amount of $43,090.00

(50% ot $86,180.00) and el iminate the amount of $54,242.00 shown as an asset on

the statement of net worth. The pet l t ion f i l -ed by Gerald W. Earl  in 1978' on

behalf  of  the partnershlp Orsini  & Earl ,  stated, ln part ,  that rrThe partnership

terminated on Decernber 31, L973, at which t lme the partner,  Gerald W. Earl ,

assumed and paid for al l  of  the outstandlng l labi l l t ies of the partnershlp, and

the dlstributions to Gerald W. Earl- on terml-nat.ion of the partnership were less

than the basi.s for his partnership lnterest nhlch was at least $75,058.00 at

the t ime of termlnat lon of the partnershlp."

CONCLUSIONS OF LAW

A. That use of the net worth method of reconstructing taxabl-e income ls

justlfied whenever books and records are inadequate and do not disclose the

correct amount of taxable lncome (see HoLland v. United States, 348 U.S. l2L

(1954)).  l , lhere books and records do not clear ly ref leet taxable income, the

Audit  Divls ionts reconstruct ion of lncome w111 be presumed to be correct with

the burden of proof upon the pet i t loner to disprove the DLvislonfs computat ion.

T a x  L a w  $ 6 8 9 ( e ) .

The amount of $54,242.O0 does not represent pet i t ionerrs distr ibut ive
share of partnershlp lncome for L974. Pet l t lonerts dlstr ibut ive share for
1974 Ls  50% of  the  ne t  p ro f i t  o f  Ors in i  &  Ear l  o f  $121,523.00 ,  o r  $60 '762.00 ,
and l f  ad jus ted  by  the  pro f i t  fo r  L972 o f  $11,930.00  and the  loss  fo r  1973
of  $18,450.00 ,  resu l ts  ln  h is  lnves tment  in  Ors in l  &  Ear l  o f  $54,242.OO.

It should be noted that the declslon rendered by the Stat,e Tax Commisslon
ln the Matter of Oqsi1l & Earl, dated l(ay 6, 1983, whlch has been incorporated
uy refe@ (Finding of Fact "5" .gg) recognized the
existence of sai.d partnership for 1974 and, concluded that a partnershlp
cont inues in exlstence for the purpose of windlng up i ts buslness affalrs.
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B. That pet i t ionerfs argunent thaE the di f ference between the amounts of

deferred income and deferred expenses on the revised statement of net worth for

L974 o f  $107,707.00  be  reduced by  expenses  o f  $24,665.36  to  cor respond w i th  the

net lncome determlned by the Audit  Divis ion of $83,O4L.64 ls without meri t

because petltioner failed to consider the income received and expenses pald ln

1975 when the project was completed (see Findlng of Fact r '6" 
""1r.) .  

Iherefore,

the addit lonal expenses claimed by pet l t loner are not al lowable.

C. That pet i t ioner has not sustained hls burden of proof lmposed by

section 689(e) of the Tax Law to show that addltlonal overhead expenses of

$14,054.55 were direct ly attr ibutable to the Day Care Center.  Therefore, sald

expenses are not allowable.

D. That the adjustrnents made fot 1974 to frDeferred expenses - Day Care

Cenrerfr and ttlnvestments - partnershlp Orslni & Ear1" resulted l-n an increase

in the Notice of Deflciency for sald year and places the burden of proof upon

the AudLt Divis ion [Tax Law 5689(e) (3) ] ;  however,  as mentloned ln Concluslon of

La\nr ttB", the Audit Diviston properly determined the net lncome of the Day Care

Center by reducing the difference between the amounts for deferred lncome and

deferred expenses by income and expenses in L975, thereby arrivlng at a net

prof l t  of  $83,04L.64. The adJustment made to Investments -  partnership orsinl

& Earl  was based on an audit  of  the partnershlp for 1974 which resulted ln a

net  p ro f  i t  o f  $121 ,523.00 ,  o f  wh lch  pe t i t ioner 's  share  r . ras  $60,762.00  (see

Matter of Orsini  & Earl- ,  State Tax Commissfon, Vtay 6, 1983).  Sald amount was

adjusted by the proflt and loss fox L972 and 1973 as shown in footnote "7" on

page 10 and resulted in an investment ln Orsini  & Earl  of  $54r 242.00 as of

December 31, L974 arrd 1975. Thereforer the Audit Division sustai.ned its burden

of proof imposed by sect ion 689(e) (3) of  the Tax Law.
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The adjustments made for L975 to Accounts Receivable - Jerry Earl

Enterpr lses, Inc.,  as shown on the revised Net Worth Stat,ement,  also resulted

in an increase in the Notice of Deficiency and places the burden of proof upon

the Audit  Divis lon (Tax Law $689(e)(3)).  Wtr l le the $18,500.00 mentloned in

Finding of Fact "7tt  supra, DBy have been used to pay corporate expenses, the

Audit Dlvl.slon has faj.led to sustain lts burden of proof to show that the

$18,500.00 was a corporate expense. Therefore, the amount shown on the revlsed

net  wor th  s ta tement  fo r  1975 o f  $95,594.00  is  to  be  reduced by  $18 '500.00 .

The Audit Divlsion has not sustained lts burden of proof inposed by

sect lon 689(e) (3) of  the Tax Law to show that $27,000.00 was spent for the

three apartments mentloned in Finding of Fact t'9" supra; however, petitioner

has failed to sustaln hls burden of proof in regard to other adjustnents made

to the two bulldlngs mentioned and therefore, said other adJustments are

sustai .ned. The Audit  Divis ion ls dlrected to reduce the total  projected costs

derermined by audit  of  $147,294.00 by $27,000.00 and rhe result ing balance is

to be al located between 1973 and L974 Ln the same rat io as alLocated by pet i t loner.

The arnounts shonm on the revised statement of net worth for 1973 and 1974 for

Accounts Recelvable -  Jerry Earl  Enterpr ises, Inc. should, accordl-ngly '  be

ad jus ted .

E. That the loss claimed by pet i t loner due to demol i t ion of property at

1f80-1182 Mt. l lope Avenue is not al lowabl-e since pet i t ioner fal led to sustaln

his burden of proof imposed by sect ion 689(e) of the Tax Law to show that the

denoLitLon of sai.d property occurred as a result of a plan formed subsequent to

the  acqu is i t ion  o f  the  bu l ld lng  ( I .R .C.  sec t ion  165(a) ) .  There fore ,  pe t i t ioner

is neither entitled to a demoli.tlon loss nor ls he entltLed to a reduction ln

his net rrorth.
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F. That sect ion 687(d) of the Tax Law provldes:

trA claim for credlt or refund of so much of an overpa)ment
as is attr ibutable to the appl icat ion to the taxpayer of a
net operating loss carryback shall be filed withl-n three
years from the tlme the return was due for the taxable year
o f  the  loss .  .  .  t t .

Pet i t ionerrs elaims for credlt  or refund of personal income taxes fot  L973'

L974 and L975, based on net operat ing loss carrybacks fuom L976, L977 and 1978,

nere required to be f l1ed by Aprt l  15r 1980, Apri l -  15, 1981 and Apri l  15, 1982'

respect ively.  Since pet i t i .oner did not assert  hls claims for credlt  or refund

unt l l  September 18, 19BI when he f i led hls perfected pet l t ion, his claims for

1973 and L974 are unt imely and, therefore, are denied. For tax year 1975,

pet l t lonerrs claim for credit  or refund was t inel-y f i led slnce he asserted saLd

clalm ln hls amended perfected pet i t lon f i led on September 18, 1981, which ls

pr ior to the explrat ion of t ine (Aprl l  15, L982) provided for ln sect ion 687(d)

9g11:e; however,  for New York State income tax purposes, New York adjusted gross

income is defined as Federal adjusted gross income with certain nodLfications

not appl ieable here [Tax Law $6f2(a) ] .  New York taxpayers are permit ted to

carry back or carry forward operating losses on1-y lnsofar as such items are'

for Federal lncome tax purposes, deducted from gross income to arrive at

a d j u s t e d  g r o s s  i n c o m e  ( s e e  B e r g  v .  T u l l y ,  9 2  A . D . 2 d , 4 3 6 , 4 6 1  N . Y . S . 2 d , 5 6 2 ) .

Since petitioner has not shorrm that his Federal adJusted gross income for 7975

lncluded a net operating loss deductlon, said deductlon cannot be allowed ln

computing his New York adjusted gross income. Therefore, pet i t ionerrs claim for

refund for 1975 is denied.

G. That petitioner submitted no documentary evidence to substantlate

payment of his share of partnership liabilities referred to in Findlng of Fact

rrl2r' supra, or to show that, a loss was incurred on dlsposition of the partnership
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asset,s.  Therefore, pet i t ioner has not sustained his burden of

section 689(e) of the Tax Law to show that he lncurred a loss

ln the partnership Orslni  & Earl  for the years in lssue.

H. That the pet i t lon of Gerald W. Earl  is granted to the

Concl-usion of Law t'D", 
SIg; and that, except as so granted,

proof inposed by

on hl-s investment

extent shorm in

the pet i t ion is

in al l  other respects denied.

DATED: Albany, New York

APR 0 6 1984
STATE TAX COMMISSION


