
State of New York ]

County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
5th  day  o f  October ,  7984,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied
mai l  upon Stanley DuBois, the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

STATE 0F NEItr Y0RK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

St.anley DuBois

for Redeterminat ion of a Def ic iency or for Refund
of New York State Personal fncome Tax under Art ic le
22 of the Tax Law and New York City Personal
fncome Tax under Chapter 46, Ti t le T of the
AdministraLive Code of the Citv of New York for
the  Year  1978.

Stanley DuBois
260 Audubon Ave. ,  Apt .  2BG
New York, NY 10033

and by deposit ing same enclosed
post off ice under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn Lo before me this
5 th  day  o f  0c tober ,  7984.

AT'FIDAVIT OF MA]I.ING

i n  a  pos tpa id  p roper ly  addressed wrapper  in  a
care and custody of the United States Postal
York .

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

ufhoriZed to a' r oAE
pursuant to Tax w  s e c t i o n  1 7 4



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY/  NEW YORK 122?7

October  5,  1984

Stanley DuBois
260 Audubon Ave., Apt. 28G
New York, NY 10033

Dear  Mr .  DuBois :

Please take not ice of the Decision of the St.ate Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive Ievel.
Pursuant to sect ion(s) 690 & 1312 of the Tax Law and Chapter 46, Ti t le T of
the Administrat ive Code of the City of New York, a proceeding in court  to
review an adverse decision by the State Tax Cornmission may be inst i tuted only
under Art ic le 78 of the Civi l  Pract ice law and Ru1es, and nust be commenced in
the Supreme Court of  the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept. Taxation and Finance
Law Bureau - Lit igation Unit
Building lf9, State Campus
Albany, New York 12227
Phone / l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc :  Tax ing  Bureauts  Represent .a t i ve



STATE OF NEI,{ YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

STANIEY DUBOIS

for Redeterminat ion of a Def ic iency or for
Refund of New York State Personal Income Tax
under Art ic le 22 of the Tax Law and New York
City Personal Income Tax under Chapter 46,
Ti t le T of the Administrat ive Code of the Citv
o f  New York  fo r  the  Year  1978.

DECISION

Peti t ioner,  Stanley DuBois ,  260 Audubon Avenue, Apt.  28G, New York, New

York 10033, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund

of New York State personal income tax under Art ic le 22 of the Tax Law and New

York City personal income tax under Chapter 46, Ti t le T of the AdministraLive

Code o f  the  C i ty  o f  New York  fo r  rhe  year  1978 (F i fe  No.  38995) .

A smal l  c laims hearing was held before At len Caplowaith, Hearing Off icer,

at the off ices of the SLate Tax Commission, Two World Trade Center,  New York,

New York ,  on  March  15 ,  1984 a t  9 :15  A.M.  Pet i t ioner  appeared pro  se .  The

Aud i t  D iv is ion  appeared by  John P.  Dugan,  Esq.  ( I rv ing  Atk ins ,  Esq. ,  o f  counse l ) .

ISSUE

Idhether pet i t ioner 's salary, der ived from his employrnent as a systems

analyst,  was properly excluded from his gross income because he was a member of

a rel ig ious order which required him to take a vow of poverty and turn over

said salary, earned in his individual capacity,  to the church.

TINDINGS OF TACT

1.  S tan ley  DuBois

Tax Resident Return for

(here ina f te r  pe t i t ioner )  f i l ed

the year 1978 whereon the only

a New York State Income

information reported was
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his name, address, social  securi ty number, the amount of New York State and

New York City taxes withheld and a request for refund of the total  taxes

wit 'hheld. The bottom of said return bore the typewri t ten statement ' r I  am a

member of a rel ig ious order who have taken a vovr '  of  poverty,  copy attached with

my direct ive let ter.  f  am therefore exempt from State Income Tax".  Attached

to said return was a ldage and Tax Statement for 1978 indicat ing that pet i t ioner

was employed by Chase Manhattan Bank ("Chase") and earned $21 ,292.07 during

such year.  Also attached were a statement in aff idavi t  form dated November 25,

1978 en t i t led ' tVow o f  Proper ty " ,  a  Cer t i f i ca te  o f  Ord ina t ion  f rom the  l i fe

Science Church dated July 14, 1978 and an undated form let ter f rom one Wil l iam E.

D r e x l e r ,  D . D . , J . D . ,  B i s h o p  o f  t h e  L i f e  s c i e n c e  c h u r c h ,  c h i e f  o f  O r d e r  o f

Almighty God.

2. 0n February 10, 1982, the Audit  Divis ion issued a Statement of Audit

Changes to pet i t ioner wherein his 1978 salary income was held subject to New

York State and City personal income taxes based on the explanat ion that such

wages "consLitute gross income in accordance wiLh sect ion 61 of the Internal

Revenue Code and clar i f ied by Revenue Rul ing 77-290". Accordingly,  a Not ice of

Def ic iency  was issued aga ins t  pe t i t ioner  on  Apr i l  7 ,  1982 asser t ing  New York

State personal income Lax of $360.76, New York City personal income tax of

$ 1 2 9 . 5 8 ,  p l u s  i n t e r e s t  o f  9 1 4 0 . 1 9 ,  f o r  a  t o t a l  d u e  o f  $ 6 3 0 . 5 3 .

3 .  The a fores ta ted  undated  fo rm le t te r  a t tached to  pe t i t ioner 's  re tu rn

s ta ted  in  par t  tha t :

"We understand that,  dur ing the t ime that Brother DuBois has
been employed as a Systems Ana1yst,  his services have been .sat isfactory.
Considering that fact,  and the present needs of the Order for f inancing
of i ts chari tabre works, the Order wi l l  require that.  Brother DuBois
retain his posit ion as a Systems Analyst as our agent."
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In the above passage, pet i t ioner 's name and occupat ion were typed in the

blank spaces provided in the form let . t .er.

4.  The "Vow of Poverty" which pet i t ioner executed before a notary publ ic

on November 25, 1978, stated in part  that:

" I  S tan ley  DuBois . . .hereby  make an  i r revocab le  g i f t  o f  a l l  my
possessions, rEal,  personal and otherwise and al l  my income whatsoever,
regardless of the form of the income, to the Church or Order herein
named, thus divest ing myself  of  al l  my possessions and income whatsoever
to be used for Rel igious purposes to support  the basic Bibl ical  law
of the Church or Order hereinafter named. Al l  such possessions and
income, i f  any, hereinafter being the property of the said church or
order regardless of whether or not they cont inue to appear in my
personal name. Outside employment renumberat ion Is ic]  (when directed
by the church or order) is not personal income, but rather incorne/gi f t
to the churchlorder and not of the individual or the undersigned.

The Church or 0rder designated to receive said income and
possess ions  is  an  Order  o f  the  l i fe  Sc ience Church  des ignated  as  THE
ORDER 0F AIMIGHTY cOD 101128, Chapter. tr

5.  Both pr ior to and subseguent to his ordinat ion, pet i t ioner was employed

as a systems analyst for Chase. His emplo5rment was not al tered subsequent to

his joining the l i fe Science Church.

6. Pet i t ioner claimed that he worked for Chase as an agent of the Li fe

Science Church; however,  there is no evidence in the record to show that his

employer was even al^rare of his aff i l iat ion with the Li fe Science Church.

7. Al though pet i t ioner was ordained a minister of  the l i fe Science Church

on July 14, 7978, he claims exemption from New York State and City taxat ion for

the  en t i re  year  1978.

B. Individuals of any rel igious persuasion were acceptable for ordinat ion

as ministers of the l i fe Science Church.

9. Pet i t ioner al leged that dur ing his f i rsL year with the Li fe Science

Church he atLended rel igious Lraining sessions on a weekly basis at the church's

Secaucus, New Jersey off ice. He further al leged that dur ing the year at issue
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he had performed rel igious services for a group of individuals.

these al legat ions lyere supported by documentary evidence.

(b) It is determined that you realized. taxable income
Broward Marine Inc. ,  in the amount of $549.00 which you did
report  on your return.

(c) I t  is determined that you received taxable income
not shown on your return from the fol lowing sources in the
shown:

Neither of

10. Pet i t ioner establ ished a checking account for his chapter of the

church. He deposited al l  his income into this account.  and drew checks from the

account to pay his l iv ing expenses.

11 .  Pet i t ioner  f i led  h is  1978 Federa l  re tu rn  us ing  a  fo rmat  ident ica l  to

that of  his New York State return. 0n the Federal  return, pet i t ioner claimed a

re fund o f  $21949.43 .  Sa id  amount  represented  the  to ta l  Federa l  income taxes

wi thhe ld  in  1978.

12. Petit ioner's 1978 Federal return was audited by the Internal Revenue

Service. As the result of said audit,  certain changes were made. Such changes

were explained by the Internal Revenue Service as fol lows:

" (a )  I t  i s  de termined tha t  the  amount  o f  $21 ,292.00  wh ich  was
craimed as excludable from your gross income is includible in your
gross income under Sect ion 67 of the fnternal Revenue Code as compensat ion
for  serv ices  rendered.

from
not

which was
amounts

$ ss.Oo
51 .00

$ib6rd
(d) You have been given credit  for one exemption, for yourself ,

in order to compute your taxable incone.t t

13. Pet i t . ioner claimed that he appealed the aforestated Federal  audit

changesl however,  he did not know the current status of his appear.

74. The Audit  Divis ion, through i ts Answer of January 10, 7984, sought to

asser t  a  g rea ter  de f ic iency  based on  the  a fo res ta ted  Federa l  aud i t  changes.

Chase Manhattan Bank
Harlem Savings Bank

TOTAI
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15. No evidence, documentary or otherwise, was submitted to show whether

the Li fe Science Church ever negot. iated with pet i t ioner 's employer or exercised

any contror over the conduct of his act. iv i t ies as a systems analyst.

16. Pet i t ioner argued al ternat ively that should i t  be determined that his

income is  taxab le ,  he  is  en t i t led  to  a  cont r ibuL ion  deduct ion  o f  $5 ,000.00  and

two add i t iona l  exempt ions  fo r  h is  s is te r ' s  ch i ld ren .

17. In support  of  pet i t ioner 's claimed contr ibut ions he submitted copies

o f  two checks .  Each was fo r  $21500.00  and was pa id  to  the  order  o f  the  l i fe

Science Church East Coast.  Pet i t ioner claimed he received no benef i t  for these

payment.s and that said payments did not represent fees for his ordinat ion as a

minister.  The checks, which were dated July 6 and hLy 27, 1978, were drawn on

the  account  o f  S tan ley  DuBois .

18. The two addit ional exemptions pet i t ioner now claims are for his

s is te r ' s  two ch i ld ren .  Pet i t ioner  submi t ted  a  sworn  a f f idav i t  o f  h is  s is te r ,

Sandra  DuBois ,  wh ich  s ta ted :

"For the years 1978 and 1979 ny brother,  Stanley DuBois, provided
more than half  the support  for my two chi ldren, Terry and Didi ."

At. tached to said aff idavi t  were copies of the bir th cert i f icates of Sandra

DuBois'  chi ldren. Both chi ldren were minors during the year at issue. No

other documentat ion was submit. ted with respect to the claimed exemptions.

CONCIUSIONS OF tAW

A. That sect ion 612(a) of the Tax Law provides that the New York adjusted

gross income of a resident individual is his Federal  adjusted gross income for

the taxable year with certain modif icat ions not appl icable herein. SecLion

T46-112.0(a)  o f  Chapter  46 ,  T i t le  T  o f  the  Admin is t ra t i ve  Code o f  the  C i ty  o f

New York contains a simi lar provision with respect to New York City adjusted

gross  income.
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B. That sect ion 61(a) of the fnternal Revenue Code provides that,  except

as otherwise provided by law, gross income includes al l  income from whaLever

source  der ived .  Sec t ion  61(a) (1 )  spec i f i ca l l y  inc ludes  compensat ion  fo r

services as an i tem of income. Where, pursuant to an agreement,  services are

rendered to a person for the benef i t  of  a rel ig ious or chari table organizat ion

described in sect ion 170(c) of the Internal Revenue Code and the amount for

such services is paid to such organizat ion by the person to whom the services

are rendered, the anount so paid is income to the person performing the services

(Treas. Reg. 5161-2[. ] ) .  "An individual who turns over his ent i re annual

income to a church is st i l l  taxable on that incone, subject to the deduct ion

a l lowed to  char i tab le  cont r ibu t ions"  (McGahen v .  Commiss ioner ,  76  T .C.  468

aff 'd 720 F.2d 664).  "A member of a rel ig ious order under a vohr of poverty is

not immune from Federal  income tax by reason of his cler ical  status or his vow

of poverty,  but is subject to tax to the same extent as any other person on

income earned or  rece ived in  h is  ind iv idua l  capac i ty "  ( id .  a t  478.  See a lso

Rev.  Ru l  .  77-290,  7977-2  C.B.  26) .

C .  T h a t ,  i n  S t e p h e n s o n  v .  C o m m i s s i o n e r ,  T g  T . C . 9 9 5 ,  t h e  t a x p a y e r  h a d  a

simi lar arrangenent with the Li fe Science Church and the court ,  in rul ing

against the taxpayer,  stated that " the 
'church' ,  by i ts very nature, merges the

secular with the sacerdotal  and must be seen as an impermissible attempt to

transmute the comnercial  into the ecclesiast ical  and thus avoid the congressional

separat ion of taxable individual income and tax-exempt rel ig ious order incomert

( 7 9  T . C .  a t  1 0 0 1  [ c i t i n g  M c G a h e n ,  s u p r a ,  a r  4 8 0 ] ) .

D. That pet i t ioner would be ent i t led to exclude his salary income i f  he

could show i t  was paid to him as an agent of the Li fe Science Church rather

than in his individual capacity.  Since the record is completely lacking in any

test imony or documentat ion showing that the Li fe Science Church ever negot iated
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with pet i t ioner 's employer or exercised any control  over the conduct of his

act. iv i t ies as a systems analyst,  i t  must be held that his income was paid to

him in his individual capacity and was thus subject to tax.

E .  That  pe t i t ioner  has  fa i led  to  shou lder  h is  burden o f  p roo f ,  imposed by

sec t ion  689(e)  o f  the  Tax  law and sec t ion  T46-189.0(e)  o f  the  Admin is t ra t i ve

Code o f  the  C i ty  o f  New York ,  to  show tha t  the  checks  to ta l ing  $5 ,000.00  pa id

to the Li fe Science Church East Coast represented bona f ide chari table contr ibut ions.

Addit ional ly,  he fai led to show that he is properly ent i t led to the exemptions

for  h is  s is te r ' s  two ch i ld ren .

f .  That  sec t ion  689(d) (1 )  o f  the  Tax  Law prov ides  tha t :

" f f  a taxpayer f i les with the tax commission a pet i t ion for
redeterminat ion of a def ic iency, the tax commission shal l  have power
to determine a greater def ic iency than asserted in the not ice of
de f ic iencY. . .  r  i f  c la im there for  i s  asser ted  a t  o r  be fore  the  hear ing
under the rules of the tax commission.rt

Sec t ion  T46-189.0(d) (1 )  o f  the  Admin is t ra t i ve  Code o f  the  C i ty  o f  New York  i s

subs tan t ia l l y  iden t ica l  to  sec t ion  689(d) (1 )  o f  the  Tax  law.

G.  That  pursuant .  to  sec t ion  689(d) (1 )  o f  the  Tax  Law and sec t ion  T46-789.0(d) (1 )

of the Administrat ive Code of the City of New York, the Tax Commission hereby

determines a greater def ic iency than asserted in the Not ice of Def ic iency based

on the Federal  audit  changes as out l ined in Finding of Fact "72",  supra.

H. That the pet i t ion of Stanley DuBois is denied and the Not ice of

Def ic iency dated Apri l  7,  1982 is to be modif ied to be consistent with the

dec is ion  rendered here in .

DATED: Albany, New York

S I O

COMMISSI
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STATE OF NEW YORK
STATE TA)ECOMMISSION

ALBANY,  NEW YORK 12227

October  5,  f984

Stanley DuBois
250 Audubon Ave., Apt, 28G
New York, NY 10033

Dear Mr.  DuBois:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to section(s) 6gO & 1312 of the Tax Law and Chapter 46, Tit le T of
the Administrative Code of the City of New York, a pto.elding in court to
review an adverse decision by the State Tax Commission may bi insti tuted only
under Art icle 78 of the Civi l  Practi .ce Law and Rules, and must be comenced in
the Supreme Court of the State of New York, Albany County, within 4 nonths from
the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision nay be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Li t igat ion Unit
Bu i ld ing  / /9 ,  S ta te  Campus
Albany, New York 12227
Phone /l (518) 457-2070

Very truly yours,

STATE TN( CO}IMISSION

cc: Taxing Bureaurs Representative

-a;.&dddrr +. 1,.***-r*-'.*.::-*-**,-
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

0ctober  5,  1984

Stanley DuBois
260 Audubon Ave. ,  Apt .  28G
New York, NY 10033

Dear  Mr .  DuBois :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 6gO & 1312 of the Tax Law and Chapter 46, Ti t le T of
the Administrat ive Code of the City of New York, a proceeding in court  to
review an adverse decision by the State Tax Commission may be inst i tuted only
under Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
law Bureau - l i t igat ion Unit
Bui lding /19, State Campus
Albany, New York 72227
Phone / i  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc :  Tax ing  Bureauts  Representa t ive



,STATE 
OF NEW YORK

STATE TAX COMMISSION

In the Matter of the pet i t ion

o f

STANIEY DUBOIS

for Redet.erminat ion of a Def ic iency or for
Refund of New York State Personal Income Tax
under Art ic le 22 of the Tax law and New york
City Personal Income Tax under Chapter 46,
Ti t le T of the Administrat ive Code of the Citv
of New York for the Year 1978.

DECISION

a New York State fncome

information reported was

Peti t ioner,  stanrey DuBois ,  26a Audubon Avenue, Apt.  zgc, New york, New

York 10033, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund

of New York State personal income t .ax under Art ic le 22 of the Tax law and New

York City personal income tax under Chapter 46, Ti t"Le T of the Administrat ive

code o f  the  c i ty  o f  New york  fo r  the  year  1978 (F i le  No.  39995) .

A smal l  c laims hearing was held before Al len Caplowaith, Hearing 0ff icer,

at '  the off ices of the State Tax Commission, Two World Trade CenLer,  New York,

New York ,  on  March  15 ,  7984 a t  9 :15  A.M.  pe t i t ioner  appeared pro  se .  The

Aud i t  D iv is ion  appeared by  John P.  Dugan,  Esq.  ( I rv ing  Atk ins ,  Esq. ,  o f  counse l ) .

ISSIIE

ldhether pet i t ioner 's salary, der ived from his employnent as a systems

analyst '  was properly excluded from his gross incorne because he was a member of

a rel ig ious order which required him to take a vow of poverty and turn over

said sarary, earned in his individual capacity,  to the church.

FINDINGS OF FACT

1.  Stanley DuBois

Tax Resident Return for

(here inaf ter  pet i t ioner)  f i ted

the year 1978 whereon the only
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his name, address, soci-al  securi ty number, the amount of New York State and

New York City taxes withheld and a request for refund of the total  taxes

withheld. The bottom of said return bore the tytrrewri t ten statement " I  am a

member of a rel ig ious order who have taken a vow of poverty,  copy attached with

my direct. ive let ter.  I  am therefore exempt from State fncome Tax".  Attached

to said return was a Wage and Tax Statement for 1978 indicat ing that pet i t ioner

was employed by Chase Manhattan Bank ("Chaset ' )  and earned $21,292.07 during

such year.  Also attached were a statement in aff idavi t  form dated November 25,

1978 ent i t led "Vow of Property",  a Cert i f icate of 0rdinat ion from the l i fe

Science Church dated JuIy 14, 1978 and an undated form let ter f rom one Wil l iam E.

D r e x l e r ,  D . D . , J . D . ,  B i s h o p  o f  t h e  L i f e  S c i e n c e  C h u r c h ,  C h i e f  o f  0 r d e r  o f

Almighty God.

2. 0n February 10, 7982, the Audit  Divis ion issued a Statement of Audit

Changes to pet i t ioner wherein his 1978 salary income was held subject to New

York State and City personal income taxes based on the explanat ion that such

wages "const i tute gross income in accordance with sect ion 6t of  the Internal

Revenue Code and clar i f ied by Revenue Rul ing 77-290". Accordingly,  a Not ice of

Def ic iency  was issued aga ins t  pe t i t ioner  on  Apr i l  7 ,  1982 asser t ing  New York

Sta te  persona l  income tax  o f  $360.76 ,  New York  C i ty  persona l  income tax  o f

$ 1 2 9 . 5 8 ,  p l u s  i n t e r e s t  o f  $ 1 4 0 . 1 9 ,  f o r  a  t o t a l  d u e  o f  $ 6 3 0 . 5 3 .

3. The aforestated undated form letter attached to petit ioner's return

stated in part that:

"l{e understand that, during the time that Brother DuBois has
been employed as a Systems Analyst,  his services have been .sat isfactory.
Considering that fact,  and the present needs of the 0rder for f inancing
of i ts chari table works, the 0rder wi l l  require Lhat Brother DuBois
re ta in  h is  pos i t ion  as  a  Sys tems Ana lys t  aJ  our  agenL. r '
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In the above passage, pet i t ioner 's name and occupat ion rdere typed in the

blank spaces provided in the form let ter.

4.  The "Vow of Poverty" which pet i t ioner executed before a notary publ ic

on November 25, 1,978, stated in part  that:

"r  stu. l"r_!ggo!t . . .hereby make an irrevocable gi f t  of  al l  my
possessioi{-TEaflE?sonal and otherwise and all my income what"6",r"r,
regardless of the form of the income, to the Church or Qrder herein
named, thus divest ing myself  of  al l  my possessions and income whatsoever
to  be  used fo r  Re l ig ious  purposes  to  suppor t  the  bas ic  B ib l i ca l  Law
of the Church or Order hereinafter named. A11 such possessions and
income, i f  any, hereinafter being the property of the said church or
order regardless of whether or not they cont inue to appear in my
personal name. Outside employment renumberat ion ls ic l-  (when directed
by the church.or order) is not personal incorne, but rather incone/gi f t
to the church/order and not of the individual or the undersigned.

The church or Order designated to receive said income and
possessions is an Order of the Li fe Science Church designated as THE
ORDER 0F AIMIGHTY GOD 101128, Chaprer."

5. Both pr ior to and subsequent to his ordinat ion, pet i t ioner was employed

as a systems analyst for Chase. His employment was not al tered subsequent to

his joining the Li fe Science Church.

6. Pet i t ioner claimed that he worked for Chase as an agent of the Li fe

Science Church; however,  there is no evidence in the record to show that his

employer was even aware of his aff i l iat ion with the Li fe Science Church.

7. Al though pet i t ioner \{as ordained a ninister of  the Li fe Science Church

on JuIy 74, 1978, he claims exemption from New York State and City taxat ion for

the ent ire year 1978.

8. Individuals of any rel igious persuasion lyere acceptable for ordinat. ion

as ministers of the l i fe Science Church.

9. Pet i t ioner al leged that dur ing his f i rst  year with the Li fe Science

Church he attended rel igious training sessions on a weekly basis at the church's

Secaucus, New Jersey off ice. He further al leged that dur ing the year at issue
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he had performed rel igious services for a group of individuals.  NeiLher of

these al legat ions were supported by documentary evidence.

10. Pet i t ioner establ ished a checking account for his chapter of the

church. He deposited al l  his income into this account and drew checks from the

account to pay his l iv ing expenses.

11 .  Pet i t ioner  f i led  h is  197B Federa l  re tu rn  us ing  a  fo rmat  ident ica l  to

that of  his New York State return. 0n the Federal  reLurn, pet i t ioner claimed a

refund of $21949.43. Said amount represented the total  Federal  income taxes

wi thhe ld  in  1978.

12. Pet i t ioner 's 1978 Federal  return was audited by the fnternal Revenue

Service. As the result  of  said audit ,  certain changes were made. Such changes

were explained by the Internal Revenue Service as fol lows:

" (a )  I t  i s  de termined tha t  the  amount  o f  g21,292.00  wh ich  was
claimed as excludable from your gross income is includible in your
gross income under Section 61 of the Internal Revenue Code as compensation
for  serv ices  rendered.

(b) I t  is determined thaL you real ized taxable
Broward Marine Inc. ,  in the amount of $549.00 which
report  on your return.

(c) I t  is determined that you received taxable
not shown on your return from the fol lowing sources
shown:

income from
you did not

income which was
in the amounts

Chase Manhattan Bank
Harlem Savings Bank

TOTAI

(d) You have been given credit  for one exemption, for yourself ,
in order to compute your taxable income.t t

13. Pet i t ioner claimed that he appealed the aforestated Federal  audit

changesl however,  he did not know the current status of his appeal.

M. The Audit  Divis ion, through i ts Answer of January 10, 1984, sought to

asser t  a  g rea ter  de f ic iency  based on  the  a fo res ta ted  Federa l  aud i t  changes.

$ ss.  o0
51  . 00

$tr6-00



- J -

15. No evidence, documentary or otherwise, was submitted to show whether

the Li fe Science Church ever negot iated with pet i t ioner 's employer or exercised

any control  over the conduct of his act iv i t ies as a systems analyst.

16. Pet i t ioner argued al ternat ively that should i t  be determined that his

income is  taxab le ,  he  is  en t i t led  to  a  cont r ibu t ion  deduct ion  o f  $5 ,000.00  and

two add i t iona l  exempt ions  fo r  h is  s is te r ' s  ch i ld ren .

17 .  fn  suppor t  o f  pe t i t ioner 's  c la imed cont r ibu t ions  he  submi t ted  cop ies

o f  two checks .  Each was fo r  $2 ,500.00  and was pa id  to  the  order  o f  the  l i fe

Science Church East Coast.  Pet i t ioner claimed he received no benef i t  for these

payments and that said payments did not represent fees for his ordinat ion as a

minister.  The checks, which were dated July 6 and JuLy 27, 7978, r^rere drawn on

the account of Stanley DuBois.

18. The two addit ional exemptions pet i t ioner now claims are for his

s is te r ' s  two ch i ld ren .  Pet i t ioner  submi t ted  a  sworn  a f f idav i t  o f  h is  s is te r ,

Sandra  DuBois ,  wh ich  s ta ted :

rrFor the years 1978 and 7979 ny brother,  Stanley DuBois, provided
more than harf  the support  for my two chi ldren, Terry and Didi ."

Attached to said aff idavi t  were copies of the bir th cert i f icates of Sandra

DuBois'  chi ldren. Both chi ldren were minors during the year at issue. No

other documenLation was submit. ted with respect to the claimed exemptions.

CONCIUSIONS OF TAW

A. That sect ion 672(a) of the Tax Law provides that the New York adjusted

gross income of a resident individual is his Federal  adjusted gross income for

the taxable year with certain modif icat ions not appl icable herein. Sect ion

T46-712.0(a)  o f  Chapter  46 ,  T i t le  T  o f  the  Admin is t ra t i ve  Code o f  the  C i ty  o f

New York contains a simi lar provision with respect to New York City adjusted

gross  income.
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B. That sect ion 61(a) of the fnternal Revenue Code provides that,  except

as otherwise provided by law, gross income includes al l  income from whatever

source  der ived .  Sec t ion  61(a) (1 )  spec i f i ca l l y  inc ludes  compensat ion  fo r

services as an i tem of income. Where, pursuant to an agreement,  services are

rendered to a person for the benef i t  of  a rel ig ious or chari table organizat ion

described in sect ion 170(c) of the fnternal Revenue Code and the amount for

such services is paid to such organizat ion by the person to whom the services

are rendered, the amount so paid is income to the person performing the services

(Treas .  Reg.  5161-2 [c l ) .  I 'An  ind iv idua l  who tu rns  over  h is  en t i re  annua l

income to a church is st i l l  taxable on that income, subject to the deduct ion

a l lowed to  char i tab le  cont r ibu t ions t '  (McGahen v .  Commiss ioner ,  76  T .C.  468

aff 'd 720 E.2d 664).  "A member of a rel ig ious order under a vor4/ of  poverty is

not immune from Federal  income tax by reason of his cler ical  status or his vow

of poverty,  but is subject to tax to the same extent as any other person on

income earned or received in his individual capacity ' t  ( id.  at  478. See also

R e v .  R U I  .  7 7 - 2 9 0 ,  7 9 7 7 - 2  C . B .  2 6 ) .

C .  T h a t ,  i n  S t e p h e n s o n  v .  C o m m i s s i o n e r r  T g  T . C . 9 9 5 ,  t h e  t a x p a y e r  h a d  a

simi lar arrangement with the Li fe Science Church and the court ,  in rul ing

aga ins t  the  taxpayer ,  s ta ted  tha t i t the  tchurchr ,  by  i t s  very  na ture ,  merges  the

secular with the sacerdotal  and must be seen as an impermissible attempt to

transrnute the commercial  into the ecclesiast ical  and thus avoid the congressional

separat ion of taxable individual income and tax-exempt rel ig ious order incone"

( 7 9  T . C .  a t  1 0 0 1  [ c i t . i n g  M c G a h e n ,  s u p r a ,  a t  4 8 0 ] )  .

D. That pet i t ioner would be ent i t led to exclude his salary income i f  he

could show i t  was paid to him as an agent of the Li fe Science Church rather

than in his individual capacity.  Since the record is completely lacking in any

test imony or documentat ion showing that the Li fe Science Church ever negot iated
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with pet i t ioner 's employer or exercised any control  over the conduct of his

act iv i t ies as a systems analyst,  i t  must be held that his income was paid to

him in his individual capacity and was thus subject to tax.

E. That pet. i t ioner has fai led to shoulder his burden of proof,  imposed by

sec t ion  689(e)  o f  the  Tax  Law and sec t ion  T46-189.0(e)  o f  the  Admin is t ra t i ve

Code of the City of New York, to show that the checks total ing $51000.00 paid

to the l i fe Science Church East Coast represented bona f ide chari table contr ibut ions.

Addit ional ly,  he fai led to show that he is properly ent i t led to the exemptions

for  h is  s is te r ' s  two ch i ld ren .

F .  ThaL sec t ion  689(d) (1 )  o f  the  Tax  law prov ides  tha t :

" I f  a taxpayer f i les with the tax commission a pet i t ion for
redeLerminat ion of a def ic iency, the tax commission shal l  have power
to determine a greater def ic iency than asserted in the not ice of
de f ic iencY. .  . ,  i f  c la im there for  i s  asser ted  a t  o r  be fore  the  hear ing
under the rules of the tax commission. ' r

Sect ion T46'189.0(d)(1) of the Administrat ive Code of Lhe City of New York is

subs tan t ia l l y  iden t ica l  to  sec t ion  689(d) (1 )  o f  the  Tax  Law.

G.  That  pursuant  to  sec t ion  689(d) (1 )  o f  the  Tax  law and sec t ion  T46-789.0(d) (1 )

of the Administrat ive Code of the City of New York, the Tax Commission hereby

determines a greater def ic iency than asserted in the Not ice of Def ic iency based

on the Federal  audit  changes as out l ined in Finding of Fact " l2",  supra.

H. That the pet i t ion of Stanley DuBois is denied and the Not ice of

Def ic iency dated Apri l  7,  1982 is to be modif ied to be consistent with the

dec is ion  rendered here in .

DATED: Albany, New York STATE TAX COMMISS]ON

ocT 0 5 1984




