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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Alan F. & Audrey C. Doniger

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Years
1 9 7 3  &  1 9 7 4 .

State of New York i
s s .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Comrnission, that he is over 18 years of age, and that on the
6th  day  o f  Apr i l ,  7984,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied
mai l  upon Alan F. & Audrey C. Doniger,  the pet i t ioner in the within
proceeding, bY enclosing a true copy thereof in a securely sealed postpaid
vr rapper  addressed as  fo l lows:

AIan  F .  &  Audrey  C.  Don iger
P . 0 .  B o x  6 0 7
Greens Farms, CT 06436

and by deposit ing same enclosed
post off ice under the exclusive
Service within the State of New

AT'FIDAVIT OF MAITING

i n  a  pos tpa id  p roper ly  addressed wrapper  in  a
care and custody of the United States Postal
York .

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
6 t h  d a y  o f  A p r i l ,  1 9 8 4 .

L o a te r  oa ths
to Tax L sec t ion  174



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY/  NEW YORK 12227

Apri l  6, 1984

Alan F .  &  Audrey  C.  Don iger
P . O .  B o x  6 0 7
Greens Farms, CT 06436

Dear  Mr .  &  Mrs .  Don iger :

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax law, a proceeding in court  to review an
adverse decision by the State Tax Commission may be inst i tuted only under
ArLicle 78 of the Civi l  Pract ice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 monLhs from the
daLe o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
law Bureau - l i t igat ion Unit
Bui lding i /9,  State Campus
Albany, New York 72227
Phone / l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc :  Tax ing  Bureau 's  Representa t ive
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STATE OF NEW YORK.

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

ALAN F. D0NIGER and AIIDREY C. D0NIGER

for Redetermination of a Deficiency or
for Refund of Personal Income Tax under
Article 22 of the Tax Law for the Years
1973  and  7974 .

DECISION

Pet i t ioners,  AIan F.  Doniger  and Audrey C.  Doniger ,  Post  0 f f ice Box 607,

Greens Farms, Connecticut 06436, f i led a petit ion for redetermination of a

deficiency or for refund of personal income tax under Art icle 22 of the Tax law

for  the years 1973 and 1974 ( f i le  No.  19074) .

A smal l  c la ims hear ing was held before Wi l l iam Valcarcel ,  Hear ing Of f icer ,

at the off ices of the State Tax Commission, Two World Trade Center, New York,

New York,  on March 11,  1980 at  2245 P.17.  Pet i t ioner  Alan F.  Doniger  appeared

pro se.  The Audi t  Div is ion appeared by Ratph J.  Vecchio,  Esq.  ( I rwin L"vy,

Esq .  ,  o f  counse l ) .

ISSIiE

Whether petit ioner Alan

al locate h is  income based on

State,  or  a  par tner  who must

York partnership income.

F. Doniger is an employee who

the number of days r+orked in

report  his ful l  d istr ibut ive

is al lowed to

and out of New York

share of the net New

FINDINGS OF FACT

1.  Pet i t ioners,  A lan F.  Doniger  (here inaf ter  "pet i t ioner" )  and Audrey C.

Doniger, both residents of Connecticut, t imely f i led joint New York State

income tax nonresident returns for the years 1973 and 7974 on which a port ion
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of partnership income was al located based on the number of days worked within

and without New York State.

2.  0n March 28,  1977,  the Audi t  Div is ion issued a Not ice of  Def ic iency in

the sum of  $1,755.15,  p lus in terest ,  a long wi th  an explanatory Statement  of

Audit Changes, on which al l  income from the partnership was held ful ly report.able

and taxable for New York State personal income tax purposes, on the ground that

petit ioner Alan F. Doniger was a partner and the partnership did not al locate

i ts  income.

3. Petit ioner is an attorney who rendered services during the years 1973

and 1974 for the law f irm of Wolf, Popper, Ross, Idolf & Jones (the Firm/Partnership).

A written agreement between petit ioner and the Partnership stated, in part,

that :

pet i t ioner  was a jun ior  par tner .

pet i t ioner  was to  receive,  as compensat ion for  serv ices,  an
annual  sa lary  of  $37,000.00 payable weekly  and three percent  o f
net profi ts (after certain deductions outl ined in the agreement).

(c) petit ioner had no right Lo examine the books of the Firm.

(d) petit ioner was ' tnot required to contribute to the capital of the
tr ' i rm," nor did he have any capital interest therein.

(e) petit ioner would not be charged with, nor responsible for, any
par t  o f  the losses of  the F i rm.

(f) peti t ioner was required to devote his entire t ime and attention
to the business of the f irm, and was restr icted from rendering
Iegal  serv ices outs ide the F i rm.

4. In addit ion, the written agreement restr icted petit ioners authority

within the Firm by providing:

(u )

(b )

"The right to manage and conduct the
make al l  decision affecting the Firm,
its management shall  vest exclusively
Firm and shall  be exercised pursuant
ef fect  among them.r t

business of the Firm, and to
i ts  f inances,  i ts  po l ic ies and
in the senior partners of the

to agreement now or hereafter in
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"The right to admit new partners to the Firm, to create retirement or
other status for partners, to change relationships among partners, to
dissolve the Firm and to determine the terms and condit ions thereof
on behal f  o f  the F i rm,  shal l  vest  exc lus ive ly  in  the senior  par tners. "

5. Although petit . ioner considered himself an employee of the Firm, his

compensaLion was not, subjected to the r{r i thholding of payrol l  taxes. However,

petit ioner contended that the t i t le "Partneri l  was given to him for ttcosmetic"

purposes and that, in fact, he was an employee.

6. Petit ioner attached a copy of Federal schedule E and R to his New York

State income tax nonresident return for 1974 showing partnership income from

Wol f ,  Popper ,  Ross,  I {o I f  & Jones of  $64,945.00.  Said amount  represented a

guaran teed  sa la ry  o f  $37 ,000 .00  and  p ro f i t s  o f  927 ,945 .00 .

7. Petit ioner contended that he erred in al locating his annual salary of

$37,000.00 based on the number of days worked within and without New York

State. Rather, he argued that., as an employee, al l  his income from the Firm

should be al located based on the number of days worked within and without New

York State, which should have included the three percent of net profi ts received

dur ing the years at  issue.

Accord ingly ,  pet i t ioner  rev ised h is  a l locat ion schedu le  as  fo l lows:

797 4

$37 ,  ooo.  oo
27  , 945 .00

5649-rim0

r973

$37,ooo.oo
24.7  42 .00

$67  ,7  42 .00

213
181

Annual Salary
Percentage of  Prof i ts
TotaI Compensation

Total Working Days
Days l,rlorked in New York

L96
734

The total amount of compensation and the number of days worked within

and without. New York State l,rere accepted by the Audit Division and are not at

i ssue .
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8. Petit ioner did not. submit any documentary evidence as to whether the

partnership al located its net income to sources within and without New York

State.

CONCI,USIONS OF tAId

A.  That  pe t i t ioner  A lan  F .  Don iger ts  c la im tha t  he  was no t  a  par tner  o f

I{olf ,  Popper, Ross, Wolf & Jones since he had only a 3 percent inLerest in the

profi ts of the f irm, received salary, was not required to share in partnership

Iosses, and did not part icipat.e in the management of that f irm is unpersuasive

(see Mat t .er  o f  Weinf lash v .  State Tax Commiss ion,  93 A.D.2d 373) .  The fact

that pet i t ioner was paid a guaranteed salary and reported such as partnership

income for federal  tax purposes is,  with the above facts,  suff ic ient to hold

that he was a nonresident member partner during 1973 and 1,974. Therefore,

pet i t ioner is required to report ,  for New York State income tax purposes, al l

i tems of partnership income, gain, loss and deduct ion enter ing into his federal

adjusted gross income to the extent such i tems are derived from or connected

wi th  New York  S ta te  sources  (sec t ion  637(a)  o f  the  Tax  Law and 20  NYCRR 134.1) .

B. That pet i t ioner I i /as a partner and did not render services as an

employee and accordingly is not ent i t led to al locate his partnership income on

the basis of days worked within and without this Slate (see Matter of Thomas M.

Debevoise et  a I .  v .  State Tax Commiss ion,  52 A.D.2d 7023) .

C. That petit ioner fai led t.o sustain his burden of proof imposed by

section 689(e) of the Tax Law to show whether or not the partnership al located

its net income. Therefore. he is not entit led to an al location.



D.

and Lhe

DATED:

That the petit ion of

Notice of Deficiency

Albany, New York
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Alan F. Doniger and Audrey C. Doniger is denied

is  susta ined.

STATE TAX COMM]SSION

PRESIDENT

APR C 6 1984


