
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Rose Di Giacinto

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal fncome
Tax under Article 22 of the Tax law for the Year
L 9 7 9 .

AFFIDAVIT OF MAIIING

State of New York ]
s s .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
31st day of January, 1984, he served the within not ice of Decision by cert i f ied
mai l  upon Rose Di Giacinto, the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
a s  f o l l o w s :

Rose Di Giacinto
68 Pilgrim Avenue
Yonkers ,  NY 10710

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the St.ate of New York.

That deponent further says
herein and that the address set
of  the pet i t ioner .

Sworn to before me this
31st day of January, 1984.

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

orized to a
pursuant to Tax
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Albert  Di Giacinto
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further says that the said addressee is the representat ive
herein and that the address set forth on said wrapper is the

of the representat ive of the pet i t ioner.

Sworn to before me this
31st day of January, 1984.

s
pursuant to Tax law Sect ion L74



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

January 31, 1984

Rose Di Giacinto
68 Pilgrim Avenue
Yonkers ,  NY 10710

Dear  Ms.  D i  G iac in to :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceeding in court  to review an
adverse decision by the State Tax Commission may be inst i tuted only under
Art^ ic le 78 of the Civi l  Pract ice Law and Rules, and must be comrnenced in the
Supreme Court of the State of New York, Albany County, within 4 months frorn the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  nay  be  addressed to :

NYS Dept. Taxation and Finance
Law Bureau - l i t igation Unit
Building /19, State Campus
A1bany, New York 72227
Phone /f (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner 's  Representa t ive
Albert  Di Giacinto
68 Pi lgr im Avenue
Yonkers ,  NY 10710
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

ROSE DI GIACINTO

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under AttieLe 22
of the Tax Law for the Year 1979.

DECISION

Peti t ioner,  Rose Di Giacinto, 68 Pi lgr i rn Avenue, Yonkers, New York 10710'

f i led a pet i t ion for redeterminat ion of a def ic lency or for refund of personal

income tax under Art lc le 22 of the Tax Law for the year f979 (Fi l -e No. 41689).

On September 14r 1983, pet i tLoner waived her r ight to a smal l  c laims

hearing and requested that a decision be rendered based on the entlre record

contained in her f i1e. After due considerat ion of the record, the State Tax

Commission hereby renders the foLlowing decision.

ISSUE

Whether pet i t ioner is ent i tLed to claim a $1,500.00 capltal  loss deduct ion

on her separate 1979 New York State income tax return where no such loss was

claimed on the joint Federal income tax return filed by petitioner and her

husband.

FINDINGS OF FACT

1. Pet l t ioner herein, Rose Di Glacinto, and her husband, Albert  Dl

tinely fil-ed separate New York State resident income tax returns for the

L979 on a single form. On her separate New York State return pet l t ioner

claimed a deduct lon for a capital  loss in the amount of $11500.00.

Giacinto,

year
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2. 0n November 5, L982, the Audit Divtsion issued a Notice of Deficiency

to pet i t ioner for the year 1979 inposing addit ional tax due of $130.20'  plus

in te res t  o f  $36.31 ,  fo r  a  cLa imed to ta l  due o f  $166.51 .  The a forement ioned

Notice of Def ic iency was premised on the Audit  Divis lonrs disal lowance of

pet i t ionerfs claimed $1,500.00 capital  loss. Said disal lowance t tas based on

the ground that s ince the capital  loss was not claimed on pet i t ionerts Federal

lncome tax return that lt could not be claimed on her New York State incone tax

return.

3. The $1,500.00 capital  loss claimed by pet i t loner and dlsal lowed by the

Audit  Divis ion was derlved from an al leged $11,9L9.77 Long-term capital  loss

carryover from the year 1978.1 For the year 1978 (the tax year pr ior to the

year at issue) r  pet i tLoner and her husband f l led a joint  Federal  income tax

return and separate New York State income tax returns. On the joint  1978

Federal  income tax return, pet i t ionerrs long-term capital  losses Lncurred

during said year were fully absorbed by gatns realized by her husband and'

thus, for Federal  purposes, there exlsted no long-term capital  loss carryover

to the year 1979. Since separate New York State returns were f l1ed for L978,

pet i t ionerrs losses were reported separately Isubject to the l iur i tat ion of IRC

S1211(b) (2 ) ] ,  wh i le  her  husband repor ted  the  ga ins  he  rea l l zed  w i thout  tak ing

into considerat ion the losses separately reported by pet i t ioner.  The $1L,9L9.77

long-term capital  loss carryover claimed by pet i t ioner represents the balance

of those losses i .ncurred in 1978 which r^rere not deducted on her 1978 separate

New York State tax return.

I 
Pursuant

taxpayers who
deduct ion for

to  sec t ion  1211(b) (2 )  o f  the  In te rna l  Revenue Code,  mar r ied
filed separate Federal returns are each llmited to a maximum
c a p i t a l  l o s s e s  o f  $ 1 , 5 0 0 . 0 0 .
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4. Pet i t loner maintalns that s lnce capital  gains andfox losses are

computed separately by a husband and wlfe when separate New York returns are

filed, that any unlrsed New York State capital loss shoul-<l be carried forward

from year to year i rrespect ive of the fact that no capital  loss carryover ls

avai lable for Federal  lncome tax purposes.

CONCLUSIONS OF LAW

A. That sect l -on 6L2(a) of the Tax Law provides that:

rrThe New York adJusted gross income of a resident Lndlvidual means
hls federal adjusted gross lncome as defined in the laws of the
United Stat,es for the taxable year,  with the modif icat ions specif ied
in  th is  sec t ion . r r

That the nodlf l -cat ions t ,o lncome provided for in sect lon 612 of the

Tax Law are not appl icable to the instant matter.

B .  That  sec t ion  612( f )  o f  the  Tax  Law prov ides  tha t :

rrlf husband and wlfe determlne their federal l-ncome tax on a joint
return but determlne their New York lncome taxes separatel], they
shall determine their New York adjusted gross l-ncomes separately as
i f  their  federal  adjusted gross incomes had been deternined separately."

C. That l f  pet i t ioner,  together with her husband, had elected to f l1e

separate 1979 Federal income tax returns, there would not have been any long-term

capital  loss carryover frour 1978 avai lable to be deducted on the separate 1979

Federal  return. Since pet l t ioner was not ent i tLed to deduct any capital  losses

on her L979 Federal income tax return, she is not entitl-ed to deduct any

capltal  losses on her 1979 separate New York State income tax return. [See 20

NYCRR 1i6.6(d) and l lat ter of  GurIgLJ:3f l I ,  51 N.Y.2d 818, revrg 67 A.D.2d

3 0 3 .  l
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D. That the petl-tion of Rose Dl- Giaclnto is denied and the Not,l-ce of

Def ic ieney dated November 5, 1982 is sustained, together with sueh addit ional

interest as may be lawfully due and owlng.

DATED: Albany, New York

JAN 3 1 1984
STATE TAX COMMISSION

PRESIDENT


