
State of New York ]

county of Arbany l  "" '  
t

David Parchuck, being duly sworn, deposes and says that.  he is an employee
of the State Tax Connission, that he is over 18 years of age, and that on the
31st day of JuIy,  ' / . .984, 

he served the within not ice of Decision by cert i f ied
mai l  upon Margaret Daniels,  the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
a s  f o l l o w s :

STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Peait ion
o f

Margaret Daniels

for Redeterminat ion of a Def ic iency or Revision
of a Determination or Refund of NYS & NYC fncome
Tax under Art ic le 22 & 30 of the Tax Law for the
Year  7976.

Margaret Daniels
165 St .  Marks  P lace ,  Apt .
S ta ten  Is land,  NY 10301

and by deposit ing same enclosed
post off ice under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
31s t  day  o f  Ju ly ,  L984.

AT'FIDAVIT OF MAITING

7B

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York .

that the said addressee is the pet i t ioner
forth on said Ir t rapper is the last known address

r1 to admi s te r  oa
pursuant to Tax w section



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

July 31, 1984

Margaret Daniels
165 St. Marks Place, Apt. 78
Staten Island, NY 10301

Dear Hs.  Danie ls ;

Please take notice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 5gO & 1312 of the Tax Law, a proceeding in court to
review an adverse decision by the State Tax Commission nay be instituted only
under Article 78 of the Civil Practj.ce Law and Rules, and must be connenced in
the Suprene Court of the State of New York, Albany County, within 4 nonths from
the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
law Bureau - Litigation Unit
Building /f9, State Canpus
Albany, New York 72227
Phone # (518) 457-2070

Very truly yours,

STAIE TN( COI{MISSION

cc: Taxing Bureau's Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

MARGARET DANIELS

for Redeterminat ion of a Def ic iency or for
Refund of New York State and New York Clty
Personal Income Tax under Articles 22 and, 30
of the Tax Law for the Year 1976.

Whether the Audit  Divis ion properly denied

for the year 1976 on the ground that said clain

l in i tat ions for refund.

DECISION

Peti t ioner,  Margaret Danlels,  165 St.  Marks Place, Apartment 78'  Staten

Island, New York 1030I,  f l led a pet i- t ion for redeterminat ion of a def ic iency or

for refund of New York State and New York City personal income tax under

Ar t i c les  22  and 30  o f  the  Tax  Law fo r  the  year  1976 (F l le  No.  38758) .

A snal l  c laims hearing was held before James Hoefer,  l lear ing Off icer,  at

the offices of the State Tax Cornmission, Two l{orld Trade Center, New York, New

York, on January 10, 1984 at 2245 P.Nl.  Pet i t ioner,  Margaret Daniels,  appeared

pro se. The Audit  Divis ion appeared by John P. Dugan, Esq. (Anne Murphy, Esq.,

o f  c o u n s e l ) .

ISSUE

pet l t ioner fs  c la im fo r  re fund

was f i l -ed beyond the statute of

FINDINGS OF FACT

1. Pet i t ioner herel-n, I" t rargaret Daniels,  f l led a New York State and New

York Clty incoue tax resident return for the year 1976 on September 14, 1981.

On sal-d return pet i t ioner claimed she was due a part lal  refund of State and
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City income tax wi thheld f rom her  wages.  Tota l  State and Ci ty  tax wi thheld

amoun ted  to  $334 .09  and  pe t i t i one r  sough t  a  re fund  o f  $215 .78 .

2.  On Januar l  15,  1982,  the Audi t  Div is ion advised pet i t ioner  that  " (a)s

yo:ur 1976 Income Tax Return nas not t imely fiJ-ed, the Statute bars us from

issuing refund at  th ls  t i .me."  A pet i t ion for  redeterminat ion of  the refund

denla l  was thereaf ter  t ine ly  f i led by pet i t ioner .

3.  Pet i t ioner  mainta lns that  she f i led her  1976 New York State and New

York Ci ty  incone tax return c la iming a refund of  $215.78 somet ime in L977,

Pe t i t i one r  asse r t s  t ha t  t he  1976  re tu rn  f i l ed  on  Sep tember  14 ,  1981  was  a

f fdupl icate"  of  the return f i l -ed tn 1977 and that  sa id "dupl lcaterr  return r i las

submit ted at  the request  of  the Audi t  Div is ion.  The Audi t  Div is ion has no

record of .  a  L976 return f i led by pet i t ioner  other  than the 1976 return f i led on

September I4,  f981.  No credib le documentary or  other  ev idence was adduced at

the hear ing held here in to support  that  pet i t ioner  f i led a 1976 return c la lming

a  r e f u n d  o f  $ 2 1 5 . 7 8  i n  1 9 7 7 .

4. Pet i t ionerfs U.S. Indivldual Income Tax Return for 1976 was audited by

the Internal Revenue Service and said audit  resulted in a proposed def ic iency

ln tax. The proposed def ic iency was f inal ly disposed of v ia a decision of the

United States Tax Court  entered on July 6, 1979, wherein pet i t ioner was found

to  have a  de f ic iency  ln  tax  o f  $291.00 .  Pet i t l -oner  a l te rna t ive ly  asser ts  tha t

she has two (2) years and nlnety (90) days from the date of the f inal  Federal

determinat ion for I976 in which to claim a refund and that the "dupl- icate"

return f l led on September 14, 1981 was within the thro (2) year and ninety (90)

day  per iod .
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CONCLUSIONS OF LAI4I

A. That through sect ion 1312(a) of Art ic le 30, the New York City personal

income tax inposed by said Art ic le is by i ts own terms t ied into and contains

essent ial ly the same provisions as Art ic le 22 of the Tax Law. Therefore, in

addressing the issue presented herein, unless otherwise specif ied al l  references

to part icular sect ions of Art lc le 22 shaLL be deemed references (though uncited)

to the corresponding sect i -ons of Art lc le 30.

B.  That  sec t ion  687(a)  o f  the  Tax  Law prov ides ,  in  per t inent  par t ,  tha t :

t tCla im for  credi t  or  refund of  an overpayment  of  income tax
shal l  be f i led by the taxpayer wi th in three years f rom the
time the return was fi led or trro years from the time the
tax  was  pa id ,  wh i cheve r  o f  such  pe r i ods  exp i res  t he  l a te r . . .
I f  the c la im is  f l led wi th ln the three year  per iod,  the
amount  of  the credi t  or  refund sha1l  not  exceed the por t ion
of  the tax paid wi th in the three years immediate ly  preceding
the  f i l i ng  o f  t he  c l a in . . .  I f  t he  c l a im  i s  no t  f i l ed
wi th in the three year  per iod,  but  is  f i led wi th in the tv to
year per iod,  the amount  of  the credi t  or  refund shal l  not
exceed the por t ion of  the tax pald dur ing the two years
immed ia te l y  p reced ing  the  f i l i ng  o f  t he  c l a im . . . " .

C.  That  pursuant  to sect ion 687( i )  o f  the Tax Law income tax wi thheld

f rom pet i t ioner  for  the calendar year  1976 is  deemed to have been paid on

A p r i l  1 5 ,  1 9 7 7 .

D.  That  pet i t ioner ts  in i t ia l  and only c la im for  refund for  the year  1976

was  f i l ed  on  Sep tember  14 ,  1981 .  Pe t i t i one r r s  on l y  paymen t  o f  t ax  f o r  t he  yea r

1976  was  made  on  Ap r i l  15 ,  1977 .  Tha t  t he  c l a im  fo r  re fund  f l 1ed  on  Sep tember  14 '

1981 for  refund of  taxes paid on Apr i l  15,  1977 was not  a t iure ly  c la lm for

refund wi th in the per iods prescr tbed by sect ion 687 (a)  of  the Tax Law, supra.

Accordingly ,  pet i t ioner  is  not  ent i t led to a refund s ince the statute of

l i rn i ta t ions for  refund expi red pr ior  to  the date she f i led her  c la lm.

E.  That  sect ion 687(c)  of  the Tax Law provides that  a c la im for  an

overpayment of tax resulting frour Federal changes must be fi led within two
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years and ninety days from the date of the f inal  Federal  determinat ion.

Sect ion 687(c) further provides that the refund is l in i ted to the anount of

reduct ion in tax attr ibutable to the Federal  changes. That the changes made

pet i t ionerrs Federal  income tax l iabi l l ty for the year 1976 resulted ln a

def ic iency  in  tax  and no t  a  re fund.  Accord ing ly ,  sec t ion  687(c )  o f  the  Tax

is not appl icable in the instant matter.

F. That  the pet i t ion of  Margaret  Danie ls  is  denied and the not ice of

refund denia l  dated January 15,  1982 is  susta lned.

DATED: Albany, New York STATE TAX COMMISSION

JUL 3 t 1984

the

t o

PRESIDENT

Law

COMMISSI


