
STATE OF NEW YORK

STATE TAX COMMISSION

State of Ner,y York ]
s s .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
18th day of January, 7984, he served the within not ice of Decision by cert i f ied
mai l  upon Joseph P. D'Angelo, the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid vrrapper addressed
a s  f o l l o w s :

Joseph P.  D 'Angelo
810 Abbot t  Rd.
Buffalo, NY 14220

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

In the Matter of the Pet i t ion
o f

Joseph P.  D 'Ange lo

for Redeterminat ion of a Def ic iency or for
of Personal Income Tax under Art ic le 22 of
Law fo r  the  Years  1968,  1969 and 1970.

AFFIDAVIT OF MAITING
Refund
the Tax

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

Authorized to administer oaths

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
18th day of January, 1984.
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STATE OF NEI,{ YORK

STATE TAX COMMISSION

In the Matter of the Petit ion
o f

Joseph P.  D 'Angelo

for Revision of a Determination or for Refund of
Sales & Use Taxes under  Ar t ic les 28 & 29 of  the
Tax Law for the Periods December 1, 1968 through
February 28, 1970 and June 1, 1970 Lhrough
Augus t  31 ,  1970 .

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
l8th day of January, 1984.

AFFIDAVIT OF MAIIING

tha t  the  sa id  addressee is  the  pe t i t ioner
forth on said wrapper is the last known address

Authorized to administer oaths

State of New York ]

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
18th day of January, 1984, he served the within not ice of Decision by cert i f ied
mair upon Joseph P. D'Angelo, the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
a s  f o l l o w s :

Joseph P.  D 'Angelo
810 Abbot t  Rd.
Buffalo, NY 14220

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January 18, 7984

Joseph P.  D 'Angelo
810 Abbot.t Rd.
Buffalo, NY 74220

Dear  Mr .  D 'Ange lo :

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant  to  sect ion(s)  690 & 1138 of  the Tax Law,  a proceeding in  cour t  to
review an adverse decision by the State Tax Commission may be insti tuted only
under Art icle 78 of the Civi l  Practice Law and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of  th is  not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
wi th th is  dec is ion may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - l i t igation Unit
Building l/9, State Campus
Albany, New York 72227
Phone / l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc :  Tax ing  Bureau 's  Representa t ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitlon

o f
:

JOSEPH P. DTAI.IGELO

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under ArtLcIe 22 :
of the Tax Law for the Years 1968, 1969 and
L 9 7 0 .  :

DECISION

Peti t , ioner,  Joseph P. DrAngelo, P.O. Box 54-625L, l l iami,  Flor ida 33154'

f i led a pet i t . ion for redeterminat ion of a def ic iency or for refund of personal

income tax under Art ic le 22 of the Tax Law for the years 1968, 1969 and 1970

(Fi le No. 29286).

A fornal hearlng was held before Daniel  J.  Ranal l i ,  I lear ing Off icer,  at

the off ices of the State Tax Commission, 65 Court  Street,  Buffalo,  New York, on

Apr i l  20 ,  1983 a t  9 :15  A.M.  Pet i t ioner  appeared pro  ge .  The Aud i t  D ivLs lon

appeared by John P. Dugan, Esq. (Patr ic ia L. Brumbaugh, Esq.,  of  counsel) .

ISSUE

Uhether pet i t ioner f i led a t inely pet i t ion for redeterminat lon or for

refund of the taxes in issue within the meaning and intent of section 689(b) of

the Tax Law.

FINDINGS OF FACT

1. On November 29, 1971, the Audf-t  Dlvis ion issued a Not ice of Def ic iency,

along with a Statement of Def ic iency, assert ing a penalty pursuant to sect ion

085(g) of the Tax Law against pet l t ioner as a person requlred to col lect,

truthfully account for and pay over hrithhol-ding taxes of Marlne Lithograph

Corporat ion ( ' rMariner ' )  Ln the amount of $l  ,L32.00 for the years 1968, 1969 and
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I970. On January 31, I972, the Audit  Divis ion issued another not ice assert ing

a 685(9) penal- ty against pet i t ioner as a person requlred to col lect,  t ruthful ly

account for and pay over wlthholding taxes of Tycodyne Industries Corporation

("Tycodyne") in the amount of $2,426.40 for the year 1969. 0n March 20, 1972,

the Audit  Divis ion issued another not ice assert ing a 685(g) penalty against

petitioner with respect to withholding taxes of Tycodyne ln the amount of

$304.00  fo r  the  year  1970.

2. No evl-dence r{as lntroduced indicating that petl-tioner fll-ed a petition

or any form of protest against the aforesaid not ices within 90 days of their

issuance. Pet i t ioner submitted a copy of a pet i t ion f i led on March 9r 1977;

however,  said pet i t ion concerned an unrelated matter.  Pet i t ioner also submitted

an aff idavi t  f rom his attorney al leging that the attorney f l led a pet i t ion ln a

tax matter sometime in 1971 or 1972. The evidence lndicates, however,  that

petitioner was involved in numerous tax matters with the Department of Taxation

and Finance for the years 1965 through 1973 and it is lmpossibJ-e to determine

whether the pet i t ion al luded to by pet i t ionerts attorney concerned the not lces

in issue in the present case.

3. 0n August.  3,  1972 and September 21, 1972, the Audit  Divis lon f l led

warrants with the County Clerk of Erie County with respect to the aforesaid

not ices. Pet i t ioner f i led a New York State income tax return for 1971 but did

not remit  $976.70 of the t ,axes due rhereon. l  On Februaxy 22, 1973, the Audit

Divislon filed a qrarrant for said taxes with the Clerk of the County of ErLe in

the  amount  o f  $976.70 ,  p lus  pena l ty  and in te res t  o f  $77.87 ,  fo r  a  to ta l  due o f

$1,054.57. On March 2, 1973, the Audit  Divis l-on received a check from pet i t ioner

I  
*o tax return for 1971 was placed into evidence by pet i t ioner or the Audlt

DLvision.
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in the amount of $1,013.21 in payment of the aforesaid income taxes. Pet i tLoner

made a subsequent paynent of $31.59 for penalty and lnterest due on his 1971

income tax. The balance due of $9.77 was waived on March 26, 1973 and the

warrant f i led Eebruary 22, 1973 was returned whol ly sat isf led.

4. Pet i t ioner f i led two claims for refund dated November 27, L976. One

claim was in the amount of $1,054.57 for the 1971 income taxes pald on March 2,

1973 and thereaft .er.  The second refund claimwas ln the anount of $9'143.91

for sales tax payments made from June 7, l97l  through March 13, 1974. The

Audit  Dlvls ion, by let ter dated AprLL 22, 1980, denied pet l t ionerrs claim for

refund of sales tax in ful l .  Pet i t ioner st ipulated that the clain for refund

of income tax was not in issue.

5 .  I t  l s  the  Aud i t  D lv is ionrs  pos i t ion  tha t ,  w i th  respec t  to  the  085(g)

penalt ies for unpaid wlthholding taxes, pet i t loner dLd not reguest a hearing

within 90 days pursuant to section 689(b) of the Tax Law, nor did he make any

payments on said taxes for which a claim for refund could be made, and therefore

no jurisdicti-on exists for the Tax Conrmission to conduct a hearing ln the

instant case.

6. Petitioner had instituted an actl-on ln the United States Distrlet

Court  for the Western Distr ict  of  -New York for refund of penalt ies for unpaid

Federal withholding taxes with respect to Tycodyne and Marine, as well as

Acrydyne Labora tor ies ,  Inc .  fo r  the  years  L969,1970 and I97 I .  Fo l low lng  a

jury tr ia l  f inding that pet i t ioner was not personal- ly f- iable for sald taxes,

judgnent was entered for pet i t ioner on Apri l  13, 1981. Other than evidence of

said judgment,  pet i t ioner was unprepared to proceed on the meri ts of his case

at the hearing. I t  was agreed by al- l  part ies to proceed on the jur lsdict lonal



issues only and, i f  pet i t ioner

for further proceedings on the

sustained.

DATED: Albany, New York

JAN 1 B 1984

A. That  sect ion 689(b)  of  the Tax Law provldes,  in  par t ,  that  wi th in

ninety days af ter  the nai l ing of  a Not ice of  Def ic iency of  income tax,  a

taxpayer nay fi le a petit ion with the Tax Comrnission for a redetermination of

the def ic iency.

B. That, inasnuch as there is no evLdence in the record of any petit ion

f i led regarding the not ices in  issue,  and s ince the af f idavl t  o f  pet i t ionerrs

at torney is  vague as to whether  a pet i t ion re lated to sald not ices was t imely

f i led,  pet i t ioner  has not  met  h is  burden of  prov ing that  a t imely pet i t ion r tas

f i led.  Since pet i t ioner  f i led nei - ther  a t imely pet l t ion nor  a c l -a im for

refund,  he is  not  ent i t led to a hear ing on said taxes.

C.  That ,  in  l ight  of  Conclus ion of  Law "8" ,  i t  is  unnecessary to conduct

fur ther  proceedings on the substant ive issues of  pet l t ioner 's  case.

D.  That  the pet i t ion of  Joseph P.  DrAngelo is  denied and the not ices of

def ic iency issued November 29,  I97I ,  January 31,  1972 and March 20,  1972 are

-4-

prevai led on said issues, to refer the matter

substant ive issues.

CONCLUSIONS OF LAW

STATE TAX COMMISSION



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

JOSEPH P. DIAT.IGELO

for Revision of a Determination or for Refund
of Sales and Use Taxes under Articles 28 and, 29
of the Tax Law for the Periods December 1, f968
through February 28, 1970 and June 1, 1970
through August 3I,  1970.

DECISION

Pet i t ioner ,  Joseph P.  DrAnge lo ,  P .O.  Box  54-625L,  Miaml ,  F lo r ida  33154 '

f i led a pet i t ion for revlsion of a determinat ion or for refund of sales and use

taxes under Art ic les 28 and 29 of the Tax Law for the periods December 1'  1968

through February 28, 1970 and June 1, 1970 through August 31, 1970 (Fi l -e No.

29286) .

A forural  hearing was held before Danj.el  J.  Ranal l i ,  Hearing Off icer,  at

the off ices of the State Tax Cormnission, 65 Court  Street,  Buffalo,  New York, on

Apri l -  20, 1983 at 9:15 A.M. Pet i t ioner appeared pro se. The Audit  Divls lon

appeared by John P. Dugan, Esq. (Patr lc la L. Brumbaugh, Esq.,  of  counsel) .

ISSUE

Whether petitioner filed cinely clalms for refund of sal-es tax due withln

the meaning and intent of section 1139(a) of the Tax Law.

FINDINGS OF FACT

1. 0n l ' larch 4, 1971, the Audit  Divis ion issued a Not ice and Denand for

Payment of Sales and Use Taxes Due against pet l t ioner,  Dr.  Joseph P. DtAngel-o,

and Raynond C. Dean, officers of Marine Lithograph Corporation ("Marine'r) in

the amount of $213.05, plus penalty and lnterest of  $47.72, for a total  due of

$260.77 for the periods March 1, 1969 through May 31, 1969 and December l ,  L969
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through February 28, f970. On Mareh 8, 197L, the Audlt  Divis ion issued a

Notice and Demand for Payment of Sales and Use Taxes Due agalnst the aforesald

individuals as officers of Tycodyne Industrles Corporation ("Tycodyne") ln the

amount  o f  $7 ,566.98 ,  pJ-us  pena l ty  and ln te res t  o f  $1 ,425.60 ,  fo r  a  to ta l  due o f

$8,992.58 for the periods December 1, 1968 through February 28, L969, June 1,

1969 through November 30 '  L969, and June 1, 1970 through August 31, 1970.

Pet i t ionerrs l labi l l ty in both cases was based on hls being a person required

to col lect sales taxes as an off icer of the aforementioned corporat lons.

2. No evidence was lntroduced indlcat ing that pet i t ioner f i led a pet i t lon

or any form of protest against the aforesaid notLces. Pet i t ioner submitted a copy

of a pet i t ion f i led on March 9, L977; however,  said pet i t lon concerned an unrelated

matter.  Pet i t ioner also subnit ted an aff idavi t  f ron his attorney al leglng that

the attorney filed a petition in a tax matter sometirne ln 1971 ox 1972. The evldence

lndlcates, however, that petitioner was lnvolved in numerous tax mat,ters with the

Department of Taxatlon and Finance for the years 1965 through 1973 and it is

inpossible to determine whether the pet i t ion al luded to by pet i t lonerrs attorney

concerned the not ices in issue in the present case.

3. On Apri l  29, L97L, the Audlt  Dj.v is lon f i led hrarrants with the County

Clerk of Er ie County with respect to the aforesaid not ices. Pa)rments total lLng

$9r062.84 were received with respect to the Not ice and Demand issued March 8,

L97L fot sales taxes due from Tyeodyne as fol l -ows:

6 /07  /7L  $  74 .49  bank  levy
B/02 /72

12 /  03 /  73
3 lL3 l74

7r988.35  cour t -o rdered sa le  o f  s tock
500.00 payment by Tycodyne
500.00 paJrment by Tycodyne

$ 9 , 0 6 2 .  8 4
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The remaining ba1-ance of $81.67 due on sald not ice was waived and the

warrant nas returned whol l -y sat isf ied on December 30, L975.

4. Pet, i t ioner f i led two claims for refund dated November 27, L976. One

claiur was in the anount of $11054.57 for 1971 income taxes paid on March 2'

1973 and thereafter.  The second refund clalm was in the amount of $9,f43.91

for the sales tax payments made from June 7, 1971 through l" larch 13, 1974, The

Audit  Divis ion, by let ter dated AprLL 22, 1980, denied pet l t ionerrs claim for

refund of sales tax in ful l .  Pet l t ioner st ipulated that the claim for refund

of income tax \ilas not in issue.

5. I t  is the Audit  Divis ionts posit lon that,  with respect to pet i t ioner 's

claim for refund of sales tax ln the amount of $9,143.91, said cl-ain \ tas not

filed within three years after the date when the tax hras payable, and therefore

was not timely and was properly denled.

6. Pet i t ioner had inst i tut .ed an act ion in the United States Distr lct

Court  for the Western Distr ict  of  New York for refund of penalt ies for unpald

Federal wlthholding taxes with respect to Tycodyne and Marine, as well as

Acrydyne Labora tor ies ,  Inc .  fo r  the  years  L969,1970 and L971.  Fo l low lng  a

jury tr ia l-  f inding that pet i t ioner was not personal ly l iable for sald taxes'

judgnent was entered for pet i t ioner on Apri l  13, 1981. Other than evidence of

said judgment,  pet i t ioner was unprepared to proceed on the meri ts of his case

at the hearing. I t  was agreed by al l  part ies to proceed on the jur lsdlct ional

issues onJ-y and, i f  pet l t loner prevai led on said issues, to refer the matter

for further proceedings on the substant ive issues.

CONCLUSIONS OF LAW

A. That  sect , ion

t ion for  a refund of

1139(a) of the Tax Law provldes,

sales tax erroneously,  i l legal ly

in part ,  that an appl ica-

or unconstitutlonally
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collected or paid may be flled withln three years from the date on which the

tax was payable to the Tax Corunission. Inasmuch as the tax in issue herein was

payable during the period f968 through 1970, pet l t ioner 's claim for refund on

November 27, L976 was made six to elght years from the date the tax was payabl-e

and was, therefore, elear ly outside the three year statute of l in i tat ions for

refund claims. The fact that pet i t ioner paid part  of  the sales tax due and

f i led a claim for refund one year later is of  no consequence slnce there is no

provision under Art ic le 28 of the Tax Law for such a procedure once the or iginal

three year period for f i l ing a claim for refund has expired.

B. That in light of Conclusion of Law ttAt', it, is unnecessary to conduct

further proceedings on the substant ive issues of pet i t ioner 's case.

C. That the pet i t ion of Joseph P. DrAngelo is denied and the denl-al  of

refund issued Apri l  22, 1980 ls sustalned.

DATED: Albany, New York STATE TAX COMMISSION

JAN 1 B i9B4

SSIONER
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January 18, 1984

Joseph P.  D 'Angelo
810 Abbot t  Rd.
Buffalo, NY 14220

D e a r  M r .  D ' A n g e l o :

P1ease take not ice of the Decision of the State Tax Comrnission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant  to  sec t ion(s )  690 & 1138 o f  the  Tax  Law,  a  p roceed ing  in  cour t  to
review an adverse decision by the State Tax Commission may be inst i tuted only
under Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept. Taxation and Finance
Law Bureau - Lit igation Unit
Building //9, State Campus
Albany, New York 12227
Phone i f  (518)  4s l -2070

Very truly yours,

STATE TAX COMMISSION

cc: Taxing Bureauts Representat ive



STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

JOSEPH P. D'AI ' IGELO

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under AtticLe 22
of the Tax Law for the Years 1968, 1969 and
I  9 7 0 .

DECISION

redetermination or for

Lntent of sect lon 689(b) of

Pet , i t ioner ,  Joseph P.  DrAnge lo ,  P .O.  Box  54-6251,  Miami ,  F lo r ida  33154,

f i led a pet i t ion for redeterminat ion of a def lc iency or for refund of personal

income tax under Art ic le 22 of the Tax Law for the years 1968, 1969 and 1970

(Fi le No. 29286).

A formal hearing was held before Daniel  J.  Ranal l i ,  Hearlng Off lcer '  at

the off ices of the State Tax Corrmission, 65 Court  Street,  Buffalo,  New York, on

Apri l  20, 1983 at 9:15 A.M. Pet i t ioner appeared pro se. The Audit  Divis lon

appeared by John P. Dugan, Esq. (Patr ic ia L. Brumbaugh, Esq.,  of  counsel) .

ISSUE

Whether petit ioner

refund of the taxes in

the Tax Law.

f l l -ed a t imely pet i t ion

issue within the meaning

fo r

and

FINDINGS OF FACT

1. On November 29, 1971, the Audit  Divis ion lssued a Not ice of Def ic l-ency,

along with a Statement of Def ic iency, assert ing a penalty pursuant to sect ion

685(g) of the Tax Law.against pet i t ioner as a person requlred to col lect,

truthfully account for and pay over withholding taxes of l ' larine LithograPh

Corporat ion ("Marine") in the amount of $1,L32.00 for the years 1968, 1969 and
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L970. On January 31, L972, the Audit  Divis ion issued another not lce assert ing

a 685(g) penalty against pet i t ioner as a person required to col lect '  t ruthfuLly

account for and pay over withhol-dtng taxes of Tycodyne Industrles Corporation

("Tycodyne") in the amount of $2,426.40 for the year L969. on March 20'  L972,

the Audit  Divis ion issued another not ice assert ing a 685(g) penalty against

petitioner with respect to withholding taxes of Tycodyne in the anount of

$304.00  fo r  the  year  L970.

2. No evidence was introduced indicat ing that pet i t ioner f l led a pet i t ion

or any form of protest against the aforesaid not ices within 90 days of thelr

issuance. Pet i t ioner submitted a copy of a pet i t ion f i l -ed on March 9'  L977;

however,  said pet i t ion concerned an unrelated matter.  Pet i t ioner aLso submitted

an aff idavl- t  f rom his attorney al leging that the attorney f i led a pet i t lon in a

tax matter sometime ln 1971 or 1972. The evidence indlcates, however,  that

petitioner ltras involved in numerous tax matters with the Department of Taxation

and Finance for the years 1965 through 1973 and it is lmposslble to determine

whether the pet i t ion al luded to by pet i t ionerts attorney concerned the not ices

in issue in the present case.

3. On August 3, L972 and, September 21, 1972, the Audit  DivisLon f i led

warrants with the County Clerk of Erie County with respect to the aforesaid

not ices. Pet i t ioner f i led a New York State income tax return for 1971 but did

not reni t  $976.70 of the taxes due thereon. l  On Februaxy 22, Lg73, the Audit

Di-vision filed a qrarrant for sald taxes with the Clerk of the County of Erie in

the  amount  o f  $976.70 ,  p lus  pena l ty  and Ln teres t  o f  $77.87 ,  fo r  a  to ta l  due o f

$1,054.57. On March 2, 1973, the Audit  Dlvis ion received a check from pet i t ioner

1 
No tax return for  1971 was p laced into ev ldence by pet i t ioner  or  the Audi t

Div is ion.
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in the amount of $1,013.21 in payment of the aforesald income taxes. Pet i t ioner

made a subsequent payment of $31.59 for penalty and interest due on hls 1971

income tax. The balance due of $9.77 was waived on March 26, 1973 and the

\darrant f i led February 22, 1973 was returned whol1y sat lsf led.

4. Pet i t ioner f i led two claims for refund dated November 27, L976. One

claim was in the amount of $1,054.57 for the 1971 income taxes paid on March 2,

1973 and thereafter.  The second refund clalm was in the anount of $9 'L43.9L

for sales tax payments made from June 7, 1971 through March 13, 1974. The

Audit  Divi .s ion, by let ter dated LpriL 22, 1980, denied pet l t ioner 's claim for

refund of sales tax in ful l .  Pet i t ioner st ipulated that the claim for refund

of income tax was not. in issue.

5. I t  is the Audit  Dlvis ionrs poslt ion that,  with respect to the 685(g)

penalt ies for unpaid wlthholding taxes, pet i t loner did not request a hearing

within 90 days pursuant to section 689(b) of the Tax Law, nor dld he make any

payments on said taxes for which a claim for refund could be made, and therefore

no jur isdict ion exists for the Tax Comnission to conduct a hearlng in the

instant case.

6. Pet i t loner had inst i tuted an act ion in the Unlted States Distr ict

Court  for the Western Distr lct  of  New York for refund of penalt ies for unpaid

Federal withholding taxes with respect to Tycodyne and Marine, as well as

Acrydyne Laborator ies, Inc. for the years L969,1970 and 197L. Fol lowing a

jury tr ia l  f inding that pet i t ioner was not personal ly 1iab1e for said taxes'

judgment nas entered for pet i t ioner on Apri l  13, 1981. Other than evidence of

said judgment,  pet i t ioner rdas unprepared to proceed on the meri ts of his case

at the hearing. I t  was agreed by al l  part ies to proceed on the jur isdict ional



issues only and,  i f  pet i t ioner

for further proceedings on the

DATED: Albany, New York

JAN 1 B 1984
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prevai led on said issues, to refer the matter

substant ive issues.

CONCLUSIONS OF LAW

STATE TAX COMMISSION

A. That sect ion 689(t)  of  the Tax Law provides, in part ,  that within

ninety days after the mai l ing of a Not ice of Def ic lency of income tax, a

taxpayer uray file a petition with the Tax Commisslon for a redetermination of

the def ic iency.

B. That, inasmuch as there is no evidence in the record of any petition

f i led regarding the not ices in issue, and slnce the aff idavi t  of  pet. l t ionerrs

attorney is vague as to whether a petition related to sald notices was tlmely

f i led, pet i t ioner has not met his burden of proving that a t i rnely pet i t lon was

f i led. Since pet i t ioner f i led neither a t imely pet i t ion nor a claim for

refund, he is not ent i t led to a hearing on said t .axes.

C. That,  in l ight of  Conclusion of Lanr "B",  i t  is unnecessary to conduct

further proceedings on the substant ive issues of pet i t lonerrs case.

D. That the pet i t ion of Joseph P. DrAngelo is denied and the not ices of

def ic iency issued November 29, I97L, January 31, L972 and. March 20'  1972 ate

sustained.



STATE OF NEW YORK

STATE TAx COMMISSION

In the Matter of t ,he Pet i t ion

o f

JOSEPH P. D'ANGELO

for Revision of a Determination or for Refund
of Sales and Use Taxes under Articles 28 and, 29
of the Tax Law for the Periods Decenber 1, 1968
through February 28, 1970 and June 1, 1970
through August 31, L970.

DECISION

Pet i t ioner ,  Joseph P.  DrAnge lo ,  P .O.  Box  54-6251,  Miami ,  F lo r lda  33154,

f i led a pet. i t ion for revision of a determinat ion or for refund of sales and use

taxes under Art ic les 28 and 29 of the Tax Law for the periods December 1, 1968

through tr 'ebruary 28, 1970 and June 1, L970 through August 31, f970 (Fi le No.

29286) .

A formal hearing was held before Daniel  J.  Ranal lL,  I lear lng Off icer,  at

the off ices of the State Tax Conrmission, 65 Court  Street,  Buffalo,  New York, on

Apr i l  20 ,  1983 a t  9 :15  A.M.  Pet i t ioner  appeared pro  se .  The Aud i t  D iv ls ion

appeared by John P. Dugan, Esq. (Patr ic ia L. Brumbaugh, Esq.,  of  counsel) .

ISSUE

Whether petitioner filed tiurely claims for refund of sales tax due wlthin

the meaning and intent of  sect ion 1139(a) of the Tax Law.

FINDINGS OF FACT

1. On March 4, I97I,  the Audit  Di-vis ion lssued a Not ice and Demand for

Payurent of Sales and Use Taxes Due against pet i t ioner,  Dr.  Joseph P. DfAngelo,

and Ralrmond C. Dean, officers of Marine Lithograph Corporation ('rMarinet') in

the amount of $213.05, plus penalty and l-nterest of  $47.72, for a total  due of

$260.77  fo r  the  per lods  March  1 ,  1959 th rough May 31 ,  1969 and December  1 ,  1969



-2 -

through February 28, 1970. On l ' larch 8, I97I,  the Audit  Divls lon issued a

Notice and Demand for Payment of Sales and Use Taxes Due against the aforesaid

individuals as officers of Tycodyne Industries Corporatlon (t'Tyeodyne") in the

amount  o f  $7 ,566.98 ,  pLus  pena l ty  and in te res t  o f  $1 ,425.60 ,  fo r  a  to ta l  due o f

$8,992.58 for the periods December 1, 1968 through Februaxy 28, L969, June 1,

1969 through November 30, 1969, and June 1, 1970 through August 31, 1970.

Pet i t ionerrs l labi l i ty in both cases was based on hls being a person requlred

to col lect sales taxes as an off icer of the aforementioned corporat ions.

2. No evidence was introduced indLcat ing that pet i t ioner f l led a pet l t lon

or any form of protest against the aforesaid not ices. Pet l t ioner subnit ted a copy

of a petLt ion f i led on March 9, 19773 however,  said pet i t lon concerned an unrelated

matter.  Pet i t loner also submitted an aff idavi t  f rom his attorney al leging that

the attorney f i led a pet i t ion in a tax matter sometime ln 1971 ot 1972. The evidence

indicates, however, that petitioner rras involved in numerous tax natters rtith the

Department of Taxation and Finance for the years 1965 through 1973 and it is

lnpossible to determine whether the pet i t ion al luded to by pet i t ionerts attorney

concerned the not ices in lssue in the present case.

3. On Aprl l  29, L97L, the Audlt  Divis lon f l led warrants wLth the County

Cl-erk of Er ie County with respect to the aforesaid not ices. Payments totaLLlng

$9,062.84 were received wlth respect to the Not ice and Demand lssued March 8,

L97I for sales taxes due from Tycodyne as foll-ows:

6/0717L $ t+. t+g bank levy
Bl02 l72

L2l 03l 7 3
3 /13 /74

7,988.35  cour t -o rdered sa l -e  o f  s tock
500.00 paynent by Tycodyne
500.00 payment by Tycodyne

$ 9 , 0 6 2 . 8 4
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The remaining balance of $8f.67 due on said notice nas waived and the

rtarrant rdas returned wholly satisfied on December 30, 1975.

4. Pet i t loner f l led two claims for refund dated November 27, 1976. One

claim was in the amount of $1,054.57 fox 1971 income taxes paid on March 2,

1973 and thereafter.  The second refund claim was in the amount of $9' f43.91

for the sales tax paytrents made from June 7, 1971 through March 13, L974. The

Audlt  Divis ion, by let ter dated Aptt l -  22, 1980, denled pet i t ionerrs clain for

refund of sales tax in ful l .  Pet i t loner st ipulated that the claim for refund

of income tax was not in issue.

5. I t  is the Audit  Divis ionts posit ion that,  wlth respect to pet i t ionerrs

claim for refund of sales tax ln the amount of $9,I43.9I,  sald claim rtas not

f i led within three years after the date when the tax was payable, and therefore

rdas not tlnely and was properly denied.

6. Pet l- t ioner had inst i tut .ed an act ion in the United States Distr ict

Court  for the Westero Distr ict  of  New York for refund of penal- t les for unpaid

Federal wtthholding taxes wlth respect to Tycodyne and Marine, as well as

Acrydyne Laborator ies, Inc. for the years 19691 1970 and L97I.  Fol lowing a

jury tr ia l  f inding that pet l t ioner was not personal ly 1- iabLe for said taxes,

judgment was entered for pet l t ioner on Apri l  13, 1981. Other than evidence of

said judgment,  pet i t i -oner was unprepared to proceed on the meri ts of his case

at the hearing. I t  was agreed by al l  part ies to proceed on the jur isdict ional

issues only and, i f  pet i t ioner prevai led on sald issues, to refer the matter

for further proceedings on the substant ive issues.

CONCLUSIONS OI'LAW

A. That sect ion

t ion for a refund of

1139(a)  o f  the  Tax  Law prov ldes ,

sales tax erroneously,  i l1egal ly

i-n part, that an appllca-

or unconstitutionally
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collected or paid may be filed within three years from the date on whlch the

tax r,f,as payable to the Tax Commission. Inasmuch as the tax in issue herein was

payable during the period 1968 through 1970, pet i t ionerrs claim for refund on

November 27, 1976 was nade slx to eight years from the date the tax l tas payable

and was, therefore, c lear ly outside the three year statute of l - ln l tat ions for

refund claims. The fact that pet i t ioner paid part  of  the sales tax due and

flled a claim for refund one year later is of no consequence slnce there is no

provision under Art ic le 28 of the Tax Law for such a procedure once the or iginal

three year period for f i l ing a clalm for refund has expired.

B. That in light of Conclusion of Law "At', it is unnecessary to conduct

further proceedings on the substant, ive issues of pet i t ionerts case.

C. That the pet i t ion of Joseph P. DrAngelo ls denied and the denial  of

refund issued LprIL 22, 1980 is sustained.

DATED: Albany, New York STATE TAX COMMISSION

JAN 1 B 1984
%'A..)C&-r---
PRESIDENT


