
STATE OF MId YORK

STATE TAX CO}TMISSION

fn the Matter of the Pet i t ion
o f

Paul & Angela D'Ambrosio

for Redeterminat ion of a Def ic iency or for Refund
of Personal Income Tax under Art . ic le 22 of the Tax
Law and New York City Nonresident Earnings Tax
under Chapter 46, TiiuJ-e U of the Administrative
Code of the City of New York for the Years 1977 &
7 9 7 8 .

and by deposit ing same enclosed
post off ice under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
14 th  day  o f  March ,  7984.

State of New York ]
s s . :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
14th day of March, 1984, he served the within not ice of Decision by cert i f ied
mai l  upon Paul & Angela DrAmbrosio, the pet i t ioner in the within proceeding,
by enclosing a true copy thereof in a securery sealed postpaid wrapper
addressed as  fo l lows:

Paul & Angela D'Ambrosio
3L Hampshire Rd.
Washington Township, NJ 01675

AFTIDAVIT OF MAIIING

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York .

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

'er 
oaths

sec t ion  174



STATE 0F NEI{I YORK

STATB TAX COI'IMISSION

In the Matter of the Pet i t ion :
o f

Paul & Angela D'Ambrosio :

for Redeterminat ion of a Def ic iency or for Refund :
of Personal fncorne Tax under Article 22 of t'he
Tax law and New York City Nonresident Earnings Tax:
under Chapter 46, Ti t le U of the Administrat ive
Code of the City of New York for the Years 1977 & :
1 9 7 8 .

AFFIDAVIT OF MAIIING

State of New York ]
s s .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
14th day of March, 1984, he served the within not ice of Decision by cert i f ied
mai l  upon Harvey R. Poe, the representat ive of the pet i t ioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Harvey R. Poe
160 S.  L iv ings ton  Ave.
l iv ingston, NJ 07039

and by deposit ing
pos t  o f f i ce  under
Service within the

That deponent
of the pet i t ioner
last known address

same enclosed in a postpaid properly addressed wrapper in a
the exclusive care and custody of the United States Postal

State of New York.

further says that the said addressee is the representat ive
herein and that the address set forth on said wrapper is the

of the representat ive of the pet i t ioner.

Sworn to before me this
14th day of March, 1984.

pursuant to Tax



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

I{arch 74, 7984

Pau l  &  Ange la  D 'Ambros io
31 Hampshire Rd.
Washington Township, NJ 07675

Dear Mr.  & M r s .  D ' A m b r o s i o :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at.  the administrat ive level.
Pursuant to sect ion(s) 6gO of the Tax Law, a proceeding in court  to review an
adverse decision by the State Tax Commission may be inst i tuted only under
Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
t+i th this decision may be addressed to:

NYS Dept.  Taxat ion and Finance
law Bureau - Li t igat ioa Unit
Bui lding /19, State Campus
Albany, New York 72227
Phone # (518) 457-2070

Very truly yours,

STATE TAx COMUISSION

Peti t ioner '  s Representat ive
Harvey R. Poe
160 S. Liv ingst.on Ave.
Livingston, NJ 07039
Taxing Bureau' s Represental ive



State of New York ]
s s . :

County of A1bany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
14th day of March, 1984, he served the within not ice of Decision by cert i f ied
mai l  upon Rose D'Ambrosio, the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid vrrapper addressed
as fo l lows:

STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Rose DrAmbros io

for Redeterminat ion of a Def ic iency or for Refund
of Personal Income Tax under Art ic le 22 of the Tax
Law and Chapter 45, Ti t le T of the Administrat ive
Code of the City of New York for the Years 7977 &,
1 9 7 8 .

Rose D 'Ambros io
77 BBth Street
Brooklyn, NY 77209

and by deposit ing same enclosed
post off ice under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
14 th  day  o f  March ,  1984.

AT'FIDAVIT OF }IAIIING

in a postpaid properly addressed wrapper in a
care and custody of the United States Posta1
York.

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

Ster oaths
pursuant w sec t ion  174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Rose D 'Ambros io

for Redeterminat ion of a Def ic iency or for Refund
of Personal Income Tax under Art ic le 22 of the Tax
Law and Chapter 46, Ti t le T of the Administrat ive
Code of the City of New York for the Years 1977 &
1 9 7 8 .

AFFIDAVIT OF MAIIING

State of New York ]
s s . :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
14th day of March, 1984, he served the within not ice of Decision by cert i f ied
mai l  upon Harvey R. Poe, the representat ive of the pet i t ioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Harvey R. Poe
160 S.  L iv ings ton  St .
l iv ingst.on, NJ 07039

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
14 th  day  o f  March ,  1984.

er oaths
sec t ion  174



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

March 14, 1984

Rose D'Anbros io
77 BSth Street
Brooklyn, NY 1L209

D e a r  M s .  D ' A m b r o s i o :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceeding in court  to review an
adverse decision by the State Tax Commission may be inst i tuted only under
Art ic le 78 of the Civi l  Pract lce Law and Rules, and must be conmenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Bui lding /19, State Campus
Albany, New York 12227
Phone i f  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc :  Pet . i t ioner rs  Representa t ive
Harvey R. Poe
160 S.  L iv ings ton  St .
Liv ingston, NJ 07039
Taxing Bureau's Representat ive



State of New York )
s s . :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
14th day of March, 1984, he served the within not ice of Decision by cert i f ied
mai l  upon Five Brothers Cart . ing Co.,  the pet i t ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Five Brothers Cart ing Co.

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Unincorporated
Business Tax under Art ic le 23 of the Tax Law for
the Years 7977 & 1978.

Five Brothers Cart ing Co.
84  Wi l l iams St .
New York, NY

and by deposit ing same enclosed
post off ice under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
14th day of March, L984.

AFFIDAVIT OF MAITING

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York .

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

or ized
pursuant to



STATE OF NEId YORK

STATE TAX COMMISSION

In the Matter of
o f

Five Brothers AFFIDAVIT OF MAIIING

for Redeterminat ion of a Def ic iency or Revision
of a Deterninat ion or Refund of Unincorporated
Business Tax under Art ic le 23 of the Tax Law for
the  Years  L977 & 1978.

State of New York )
s s .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the St.ate Tax Commission, that he is over 18 years of age, and that on the
14th day of March, 1984, he served the within not ice of Decision by cert i f ied
mai l  upon Harvey R. Poe, the representat ive of the pet i t ioner in the within
proceedinS, by enclosing a Lrue copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Harvey R. Poe
160 S.  L iv ings ton  Ave.
l iv ingston, NJ 07039

the Pet i t ion

Car t ing  Co.

and by deposit ing
pos t  o f f i ce  under
Service within the

That deponent
of the pet i- t ioner
Iast known address

same enclosed in a postpaid properly addressed wrapper in a
the exclusive care and custody of the United States Postal

S ta te  o f  New York .

further says that the said addressee is the representat ive
herein and that the address set forth on said wrapper is the

of the representat ive of the pet i t ioner.

Sworn to
14th day

before me
of  March ,

r i zed- to  a
pursuant to Tax

ster oaths
sec t i on  174



STATE OF NEW YORK
STATE TAX COMMIsS ION

ALBANY,  NEW YORK 12227

March 14, 1984

Five Brothers Cart ing Co.
84 I{ i l l iams St.
New York, NY

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive Ievel.
Pursuant to sect ion(s) 722 of the Tax Law, a proceeding in court  to review an
adverse decision by the State Tax Cornmission may be inst i tuted only under
Art ic le 78 of the Civi l  Pract ice traw and Ru1es, and must be commenced in the
Supreme Court of the State of New York, A1bany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept. Taxation and Finance
law Bureau - Li t igat ion Unit
Bui lding l /9,  State Campus
Albany, New York 72227
Phone i f  (518) 457-2070

Very truly yours,

STATB TAx COMMISSION

Peti t ioner '  s Representat ive
Harvey R. Poe
160 S.  L iv ings ton  Ave.
l iv ingston, NJ 07039
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Macter  of  the Pet i t ion

o f

PAUL and ANGELA DTAMBROSIO

for  Redeterminat ion of  a Def ic iency or  for
Refund of Personal Income Tax under Lxticle 22
of the Tax Law and New York City Nonresident
Earnings Tax under Chapter  46,  T i t le  U of  the
Adrnin is t rat ive Code of  the Ci ty  of  New York for
the Years L977 and, L978.

In the Matter of the Pet i t ion

o f

ROSE DIAMBROSIO

for Redeterninat ion of a Def ic lency or for
Refund of Personal Income Tax under Lrtic].e 22
of the Tax Law and Chapter 46, Ti t le T of the
Administrat ive Code of the City of New York for
the Years 1977 ar.d 1978.

DECISION

In  the Mat ter  of  the Pet i t ion

o t

FIVE BROTHERS CARTING CO.

for  Redeterminat ion of  a Def ic iency or  for
Refund of  Unincorporated Business Tax under
Art ic le  23 of  the Tax Law for  the Years 1977
a n d  1 9 7 8 .

Peti t ioners, Paul and Angela DrAmbrosi-o, 31 Hampshire Road, l ' lashington

Township, Westwood, New Jersey 07675; Rose Dr funbrosio, 77-BBth Street,  Brooklyn,

New York LI2O9 and Five Brothers Cart ing Co.,  84 lJ i l l iarn Street,  New York, New

York 10038, each f i led a pet l t ion for redeterminat ion of a def ic iency or for

refund of personal income tax and unincorporated business tax under Articles 22
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and 23 of the Tax Law and Chaptex 46, Titles T and U of the Adninlstratlve Code

of  the  C i ty  o f  New York  fo r  the  years  L977 and.  1978 (F i le  Nos.  31101,  31100 and

3 1 0 9 9 )  .

A formal hearing was held before Robert  A. Couze, Hearing Off icer,  at  the

off ices of the State Tax Conni-sslon, Two World Trade Center,  New York, New York

on May 14, 1982 at 9:15 A.M. and cont inued to conclusion on b1'ay 24'  1982 at

9 :55  A.M. ,  w i th  a l l  b r ie fs  to  be  subn i t ted  by  October  15 ,  1982.  Pet l t loners

appeared by l larvey R. Poe, Esq. The Audit  Divis ion appeared by Paul-  B. Coburn,

Esq.  (Rober t  P lau tz ,  Esq. ,  o f  counse l ) .

ISSUE

Whether the late f i l ing of pet i t loners I  New York State income tax returns

and the late payment of the taxes due thereon were due to reasonable cause

Ehereby precluding assert ion of penalt ies under sect ions 685(a) (1) and (a) (2)

o f  the  Tax  Law and sec t ions  T46-185.0(a) (1 )  and (a ) (2 )  and U46-49.0  o f  the

Administrat ive Code of the City of New York.

FINDINGS OF FACT

1. Pet i t ioners Paul and Angela DfAmbrosio and Rose DtAmbrosio f i l -ed their

L977 and 1978 personal income tax returns late. Pet i t ioner Five Brothers

Cart ing Co. (" the Partnershiprr)  f i led Lts 1977 and 1978 uni.ncorporated business

tax returns late. The taxes due with al l  of  the aforesaid returns were f i l -ed

and paid late as fol lows:

Tax Year Date Due Date Fi led

Par tnersh ip  1977 4 /15 /78  l I /30 /79
P a r t n e r s h p  1 9 7 8  4 / 1 5 / 7 9  I I / 3 O / 7 9
R o s e  1 9 7 7  4 / 1 5 1 7 8  L 2 / 3 1 / 7 9
R o s e  1 9 7 8  4 / L 5 / 7 9  L 2 / 3 I / 7 9
Pau l  and Ange la  1977 4 /L5 /78  I l l30 l79
Pau l  and Ange la  1978 4 lL5 l79  I I l30 l79
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2. The Audit  Divis ion determined that the late f l l ing of the tax returns

in issue herein and late payment of tax were due to willful neglect and accordlngl-y

assessed pena l t ies  under  sec t ions  685(a) ( t )  and (a ) (2 )  o f  the  Tax  Law aga ins t

pet i t ioners for each taxable year as fol lows:

Pet i t ioner Year Amount

Rose  DrAnbros io

Paul and AngeJ-a D'Ambrosio

Five Brothers Cart ing Co.

3.  Pet i t ioners paid the amounts

par t ia l  pa)mlent  of  sa id penal t ies.

$g ,477  . 86 :
$8 ,  157 .04 -

i8  ,4L2.38?,
$ 7  , 8 6 4  . 5 8 -

$ 4 , 9 8 6 . 4 5
$ 4 , 8 2 1 . 4 8

in the schedule below in

1977
1978

1977
1 9  7 8

1977
L97 I

se t  fo r th

Pet i t i one r Year Amount

Rose D 'Ambros lo  1977 $  f00 .00
1 9 7 8  $  1 0 0 . 0 0

Pau l  and Ange la  DfAmbros io  1977 $  100.00
1 9 7 8  $  1 0 0 . 0 0

I ' i ve  Bro thers  Car t ing  Co.  1977 $  100.00
r97B $  r00 .oo

Each petitioner then filed tinely clalms for refund of $200.00 wtth the Audit

Divls ion. Said refund claims rf ,ere were disal lowed on September 10, 1980.

I thi" amount also includes a penalty pursuant to section 685(e) of the Tax
Law for fai lure to f i le a declarat ion of est imated tax. No issue was raised
about this penalty.

,'  
Both part ies st ipulated that a Not ice and Demand was issued to Rose

D'Ambrosio for late f i l ing of the 1978 tax year return for both New York State
and C i ty .

3  fh i "  amount  inc ludes  ln te res t  o f  $2  ,5LL.57 .

4 t f r i "  amount includes l-nterest of  $1,303.13.
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4.  Thereaf ter ,  in  response to the d isal l -owances,  pet i t ioners f i led t ine ly

pet i t ions for  a rev iew of  the Audi t  Div is ionts determinat ion.

5.  Pet i t ioner  Paul  DtArnbrosio,  here inaf ter  ca l led "Paul" ,  I tas a f i f ty

percent  par tner  in  pet i t ioner  F ive Brothers Cart ing Co. ,  a New York par tnershlp,

having i ts  pr inc ipal  p lace of  business at  84 Wi l l iam Street ,  New York '  New

York.  The remain ing par tner  r { ras Paulrs  mother ,  pet i t ioner  Rose Df  Ambrosio,

here inaf ter  ca l led t tRose".  The par tnership was engaged ln the business of

col lect ing,  haul ing and d isposing of  garbage in the Ci ty  of  New York.

6.  Paul  was a lso a f i f ty  percent  shareholder  of  Pamavl ta,  Inc.  r  a  New

York corporat ion having i ts  pr inc ipal  p laee of  business at  84 Wi l l ian Street ,

New York,  New York,  here inaf ter  ca l led I 'Pamavi ta" .  The remainder of  Pamavi tars

stock was owned equal ly  by Rose and Paulrs  s is ter ,  V i ta DrAmbrosio,  here inaf ter

cal led "Vi tat t .  Parnavi tafs  pr lnc ipal  asset  lvas a cer ta in parcel  of  real  property '

which it leased to the Partnership.

1 .  F i ve  B to the rs  Ca r t i ng  Co . ,  I nc . ,  a  New Je rsey  co rpo ra t i on  hav tng  i t s

pr inc ipal  p lace of  business at  264 Broadway,  Jersey Ci ty ,  New Jersey,  here inaf ter

cal led the r rCorporat ionrr ,  nas organized for  the purpose of  engaging ln  the

business of  co l lect ing,  haul ing and d isposing of  gaxbage in the State of  New

Jersey,  and to obta in bet ter  access to New Jersey duurping s i tes for  the Partner-

ship.  On May I ,  1975,  Paul-  moved h is  ent j . re operat ion f rom New York to New

Jersey at  the aforesaid address.  Paul  was a f . i f . ty  percent  shareholder  in  the

Corporat ion and Rose and Vi ta owned the renain ing percentage of  the Corporat ionrs

s tock .

8.  Throughout  the per iod in  issue herein,  by agreement  wi th Rose and

Vi ta,  Paul  managed the day to day operat ions of  the Partnership and the Corporat ion.
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During such period, Paul and Rose derived substantially all of their lneome

from the Partnership.

9, Throughout their  respect ive existences, and unt i l  ear ly 1979, when

SalJ-y Barton, an accountant in Westf ield,  New Jersey, was retained, the Partner-

ship, Pamavita, and the Corporat,ion, hereinafter sometimes eollectlvely ealled

the rrCompaniestt ,  and Paul and Rose had retained the services of Paulfs brother,

VLncent T. DrAmbrosio, hereinafter cal led "Vincent",  an attorney at law of the

State of New York, for the purpose of handl- ing al l  of  their  respect l ,ve f lnanclal

affairs.  The pet i t ioners eonsldered Vincent a tax expert ,  as did Vincent

hinself .  Vincentrs dut ies included but were not l imited to:  malntaining

payrol l  records; preparlng payrol l  checks; paying creditors;  paying Federal ,

Stare and City taxes; depositing lncone and posting same in the appropriate

Ledgers; preparlng perlodic f lnancial  statements; preparing and f i l ing of al l

required Federal, State and local income and l-nformatlon tax returns for the

Companies, l-ncluding payroll returns and estimated tax returns; maintaining all

of  the Companiest ledgers, books and records; preparing analyses of al l  the

f inancial  t ransact ions between the Compani-es; and, because of the direct af fect

of the Partnershiprs f inancial  operat ions on the lndLvldual f inances of the

Partners, the preparat ion and f i l ing of the Federal ,  State and City indivLdual

income tax returns of Paul and Rose.

I0. Pet i t ioners rel ied upon Vincent to prepare and f l le the income tax

returns in issuel however,  he completely neglected to do anyrhing with respect

to preparing and f l l ing said returns.

11. Vincent test i f ied that he rras aware of al l  Federal  and State laws

pertaining to the f i l ing requirements for individual,  corporate and partnership

income tax returns, slnce he held hinself out as a tax expert and filed such
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returns for his other cl ients.  Vincent had expert ise wf-th respect to malntaining

books and records for c l ients so he was qual i f ied ro perform the dut ies for

which he was retained by pet i t ioners.

L2. During the years 1976 through 1978, Vincent had complete and ful- l

access to any books and records that he would have required or needed to

prepare the income tax returns for said years, s ince he maintained al l  such

books and records at his offLce. He had access to the books and records at al l

t ines .

13. For a period over ten (10) years, 1966 through 1976, Vincent perforned

al l  of  the dut ies for which he had been retained by pet i t ioners in a competent

and tinely manner.

L4. During L976, the Corporat ionrs business began to expand rapidly '

necessitating more and more intercompany financial transactions, such as

payments between and auong the Companies for rent; equipment leasing; shared

maintenance; payrol l  and overhead cost,s;  sales taxes; depreciat ion; repai.rs and

purchases .  t

15. Vincent test l f ied that at  the same t ime that the volume of the inter-

company f inancial  t ransact ions r{ras increasing, his separate law pract ice was

also expanding, requlring hirn to spend more tl-me attending to the legal affairs

of his other cl ients.  As a result ,  Vincent began to neglect his dut ies with

respec t  to  pe t i t ioners .

16. During 1977 and 1978, instead of abat ing, the volume of inter-company

transact ions constant ly increasedr again prevent lng Vincent from complet ing any

of the Companiest books and records. Without complet ing the Companies'  respect ive

books and records, Vincent was unable to complete or f i le any of the pet i t ionersr

Federal  or State income tax returns.
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17.  Notwi thstanding the fact  that  he had been unable to complete Pamavi tars

books and records for  the f iscal  year  ended June 30,  L976,  or  the rest  of  the

Companies t  books and records for  the calendat  year  1977,  and therefore d id not

prepare the income tax returns for said fiscal and calendar years, when questioned

by Paul as to the status of the tax returns in early L978, Vincent advised hfun

that  he was work ing on i t .  V incent ,  however,  never  completed the Conpaniest

books and records for  L977 or  for  any per lod thereaf ter .

18. Wtren Paul agal-n quest.ioned Vincent in early 1979 as to the status of

the income tax returns for the Conpanies, hinself and Rose for the years 1977

and 1978,  Vincent  f ina l ly  admj- t ted to Paul ,  that  he had not  completed h is

analyses of  the Companies t  in ter-company t ransact ions for  e i ther  1977 or  I97B;

had not courpleted the books and records of the Companies for said years, and

had not  prepared and f i led the income tax returns in  lssue.

19.  Upon receiv ing th is  in format ion,  Paul  immediate ly  made inqul r ies

within the industry to find and retain an accountant to take over the dutles

previously  per formed by Vincent  for  pet i t ioners.  As a resul t  o f  h is  inqul r ies '

Paul was referred to Sally Barton, who was innediately retalned by the Companies.

l - ls .  Bar ton,  af ter  a shor t  delay caused by her  schedul ing conf l ic ts ,  completed

a l l  o f  t he  Compan ies 'books  and  reco rds  f o r  a l l  pe r i ods  f rom and  a f t e r  1976 ,

and prepared and f i l -ed a l l  o f  the requi red Federal ,  State and Ci ty  income tax

returns for all of the petit ioners for each year wlth respect to which the

Department  now asser ts  la te f i l ing and late payment  penal t ies.  A11 taxes due

were paid and the Audi t  Dlv is ion st ipulated that  a l l -  accrued lnterest  thereon

had a lso been paid.

20. The Internal Revenue Service had assessed late fi l ing and late payment

penal t ies against  pet i t ioners Paul  and Rose under Sect ion 6651(a)  (1)  and (a)  (2)
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of the Internal Revenue Code of 1954 and then subsequent ly cancel led satd

pena l t ies .

21. Along with their  br ief ,  pet i t ioners f i led proposed f indings of fact '

al l  of  which have been incorporated herein except for the proposed ul t imate

f inding of fact which was not supported by the evidence in this case.

CONCLUSIONS OF LAW

A. That sect ion 685(a) (1) of  the Tax Law provides for the addit lon to tax

due of a penalty for fai lure to f i le a tax ret,urn unless "such fai lure is due

to reasonable cause and not due to wl- l l fu l  neglect."  Sect ion 085(a)(2) provides

f.or a penalty for fai lure to pay tax on t ime unless reasonable cause is shown

a s  i n  s e c t i o n  6 8 5 ( a ) ( 1 ) .  S e c t i o n s  T 4 6 - 1 8 5 . 0 ( a ) ( 1 )  a n d  ( a )  ( 2 )  o t  C h a p t e r  4 6 ,

Ti t le T of the Administrat ive Code of the City of Nels York are ident ical  to

sec t lons  6S5(a) (1 )  and (a ) (2 )  o f  the  Tax  Law.  Sec t ion  V46-49.0  o f  Chapter  46 ,

Tl t le U of the Administrat ive Code of the City of New York incorporated sect ions

685(a)  (1 )  and (a )  (2 )  o t  the  Tax  Law in to  T i t l -e  U.

B. That the aforementioned statutes are rnodeled after Seet ions 6651(a) ( t)

and (a)  (2)  of  the Internal  Revenue Code and,  therefore,  Federal  law may be

looked to for interpretat ion (qeg Yel l ln v, .  New York State Tax Conmisslon, 81

A . D . 2 d  1 9 6 ) .

C.  That  Treasury  Regu la t ion  301.6651- l (c ) ( l )  p rov ides  tha t  there  is  a

reasonable cause for delay in f i l ing a return when the taxpayer exercises

ordinary business care and prudence and is nevertheless unable to file the

return withln the prescrlbed time.

D. That al though a taxpayer,  who, wlthout knowledge that a return is

required, rel ies upon a competent tax advisor,  may have reasonable cause for

fai lure to f i le a return, that l -s not the case rrwhere a third person is rel ied
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upon to prepare and tinely file a tax return fox a taxpayer who knows that a

return must be f i led." In the lat ter case, a taxpayer,  knowlng a return

has to be f i led but rely ing on an attorney to f i le the return, is not excused

from t imely f i l ing (Duttenhofer v.  Cornmissioner of Internal Revenue 49 T.C.

2 0 0 , 2 0 6 ,  a f f  ' d .  p e r  c u r j l g l q ,  4 1 0  F . 2 d  3 0 2  [ 6 t h  C i r . ] ) .

E. That ' r (a)ny layman with the barest modicum of business experience

knows that there j-s a deadline for the fil ing of returns and knows that he must

sign the return before i t  is f i led.t '  In the present case, fai l -ure of pet i t ionerst

attorney to present them with the returns for their  s ignatures before the due

date put them on notice that reliance on their attorney was not an exercise of

o rd inary  bus iness  care  and prudence (Un i ted  Sta tes  v .  Kro l l ,547  F .2d  393 '  396

[7 th  C i r . ] ) .  Pe t l - t ioners ,  there fore ,  d id  no t  demonst ra te  reasonab le  cause fo r

fai lure to f i le and pay the taxes in issue herein.

F. That the pet i- t ions of Paul and Angela DrAmbrosio, Rose DtAmbrosio and

Five Brothers Cart ing Co. are denied and the disal lowance of refund lssued

September 10, 1980 ls sustained.

DATED: Albany, New York

tViAit 1+ irE4
STATE TAX COMMISSION


